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Py PRODTJCTS MAMAOFMPMT, CAr."*«FT 
CONTATMPR, CAROTLI., INC., 
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C**FMTCAL CO., CMTCAOO FTCMTMO CORP., 
CPirAOn NAKPPLATF COMPANY, 
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MTHXCON, INC,, PRLT PPODOCTS MPO, CO., 
FLINT INK CORP., PORNAS RLRCTRIC 
CO,, ORARMASTRR DIVISION, RMPRSON 
KLRCTRIC, THR OILRFRT S PRNNRTT 
MPO, CO,, OLD LtOOID DISPOSAL, 
HKNRY PRATT COMPANY, .7,M, HimRR 
CORPORATION, HYDRITR CHRMICAL CO,, 
INTAGLIO CYLINDRR SRRVICR, INC,, 
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1 JOnHJ?ON & .TOnHCSON, T 6 s MILL 
PRODnCTS, KMAACK CO., LAMSlvr, 
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MAHTJ FACTOR INO, SCROLL R CORPORATION, 

12 SCRAP NANLPR5?, SHFRWIN WILLIAMS 
COMPANY, SHFLO COATTNOS, INC., 

13 SI?R CONTROL COMPANY, RKIL CORPORA
TION, SPRCIAL COATINGS CO., 

14 SOOTlfRRM CALIFORNIA CHRMICAL, 
SPECIALTY COATINGS, INC., 

15 RPOTWAILS, INC., STAR TRTJCKIMG, STFPN 
RLRCTRONICS, INC., JOR RTRATISNICR, 

Ifi S*^TIART CHRMICAL 6 PLAINT, INC., 
SOMMRR & WACR, SON CHRMICAL, 

17 SYNTRCH WASTR TRRATMRMT CRVTRR, 
T. R.C., TPRPACK, INC., ALPRRD TRNNY, 

IR TRIRLR-RRGDAHL, INC., THOMPSON 
CRSNZCALS, TIPPT CRRHICALS, 

19 TOONRY DISPOSAL, TRIPLR S. RTCHANTS, 
ONIROTAL, INC., ITNITRT) PRS IN AD-

20 RSSIVRS, INC., O.S. BNVRLOPR, U.S. 
SCRAP AND OPOM, U.S. STRRL CORP., UN I-

21 VRRSAL RRSRARCH LARORATORIES, INC., 
UNIVERSAL TOOL » STAMPING COMPANY, 

22 VAHDER MOULRN DISPOSAL, VRLSICOL 
CHRMICAL CORP., VICTOR GASKET 

23 DIVISION OP DANA CORPORATION, 
WARNER ELECTRIC HRAKR 6 CLUCH CO., 

24 WARWICK CHRMICAL, WASTE RRSRARCH & 
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1 

2 

3 

4 

5 

5 The continued drpoeltion of niCPAhP 

7 RT^^TfJ nOTCF, called foe examination by the 

9 T>ofondant3, pursuant to notice and pursuant 

9 to the provisions of the Federal Rules of 

10 Civil Procedure of the hnited Rtates 

11 District CourtOr pertaininq to the takinq 

12 of depositions for the purpose of 

13 discovery# taken before Arnold 

14 Coldstine# a Motary Public and Certified 

19 5ihorthand Reporter within and for the 

16 County of Cock and Ftate of Tlllnoia# at 

17 227 West Monroe Street# on Auqust 2, 1990, 

10 comnoncinq at the hour of 9T00 o'clock p.m. 

19 

20 

21 

22 

23 

24 
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APPFARA»?C»!S : 

''r. Alan f5, Tonenbaun* anrf 
Mr, Leonard M, Celman 
Trial Attorney 
Fnvironmontal Fnforcement Section 
Land 6 Natural Reaources Division 

6 n,«?. Department of .Tustica 
P. O, ROK 7511 

7 Den Pranklin Station 
Washington/ D, C, 20044 

-and-

-and-

0 

9 
Mr. Michael R, nerman 

10 Assistant Regional Counsel 
Solid Waste & Rmergency Response Branch 

11 D,^S, Rnvironmental Protection Agency 
Region V 

12 230 South Dearborn Street 
Chicago/ Illinois 50604 

13 

Peter w, Moore 
15 Assistant Regional Counsel 

D.s. Rnvironmental Protection Agency 
16 Region V 

Office of Regional Counsel 
17 230 South Dearborn Street 

Chicago/ Illinois 50504 
18 

appeared on behalf of Plaintiff/ 
19 Dnited States of Americai 

20 

21 

22 

23 

24 
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1 APPRARAMCrs (TONTTNTTRD) i 

2 

1 
Mf, Robert w. Ollan 

4 Wlldm«n» narrold, Allen & Dlrron 
225 West wacker Orlve 

5 Chicaqo, Illinois S0606-1229 

6 appeared on behalf of 
Penn Central Cor poratlor. f 

7 

8 
Mr. William G, Pickett 

9 Sidley 6 Austin 
One ^irst National Plaaa 

10 Chicegor Tlllnola 00803 

11 appeared on behalf of 
Pre Finish MetalSr Inc.i 

12 

13 
Mr, Carl n, Rillemann 

14 Sonnenschein Nath & Rosenthal 
One Mercantile Center 

15 Suite 2000 
St. Louis, Missouri 03101 

1^ 
appeared on behalf of 

17 Desoto, Inc.| 

18 

19 Mr, Joseph v, Karaqanis 
Raraqanls & white, Ltd. 

20 414 North Orleans Street 
Chlcsqo, Illinois 00010 

21 
appeared on behalf of 

22 American Can Company, Inc.t 

23 

24 
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1 APPBARAf7CPfT (COWTINHRn) : 

2 

3 
Hr« .Tames T. .1, Keatinq 

4 r.aw Offices of .Tames T. J, Feafinq, P,C. 
Printers Row 

*» 542 South Dearborn street 
Chlcaqo, Illinois 60405 

6 
appeared on behalf of 

7 Premier Coatinqs* Inc.7 

n 

9 Mr. Edward .T, Leahy 
r.eahYf Risenberq & Praonkelf Ltd, 

10 309 Meat Washington Street 
ChicaqOf Illinois 60606 

11 
appeared on behalf of 

12 Scholle Corp.} 

13 

14 
Mr. David S. Pinch 

15 McDermottr win & Pmery 
227 weet Monroe Street 

16 Chicago, Illinois 60606-5096 

17 

IB 
Nr. Richard S. VanRheenen 

19 Cromer# Raglesfleld 6 Maher# P.A. 
Station Place 

20 200 South Meridian Street 
Indianapolla, Indiana 46225 

21 
appeared on behalf of 

22 7 & S Tin Mill Products Company, 
Inc., et al.9 

23 

24 
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1 APPRARANCRS (COMTINTTRD) : 

2 

3 Mr. Palph W.P, Luotqarten 
Taylor, Miller, Rprowl, Hoffnaqle & 

4 Merlettt 
3.1 *^orth LaMalle Street 

•5 Chicago, Tlllnolo 40S02-2602 

6 appeared on behalf of Third-
Party Plaintiffs Desoto, et al.) 

7 

8 

9 MB. Carol Dorge and 
Mr. Rrent Clark 

10 Seyfarth, Shaw, Palrweather ft Ceraldson 
Mast Monroe street 

11 42nd Floor 
Chicago, tlllnois 60603 

12 
appeared on behalf of 

13 Motorola, Inc. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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2 WITNBSSt 

3 RICHARD R. BOICR 
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23 

24 

Direct Rxanination 

By Ma, Dorgei 1655 

4 

5 

6 
By Mr, Raraganisi 1732 

7 Continuedt 1036 

8 

9 BXFIBITS 

10 Roice Deposition NOB. 

53 1655 
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1 PICHARD FIDWIN BOICR, 

2 having been previously duly sworn, 

3 was examined and testified further as follows} 

4 DTRRCT RXAMINATION 

5 BY MS, DORGR: 

6 Q. Good morning, Mr. Boice, My name is 

7 Carol Oorge, I am an attorney representing 

8 Motorola, Inc. 

9 We are here today pursuant to a Rule 30 

10 (b) 6 notice of the United States. I am going 

11 to ask to have this marked as an exhibit. X 

12 will ask you to look at it. 

13 (The document above-referred to 

14 was marked Boice Deposition 

15 Rxhibit No. 53 for identification.) 

16 I am handing you what is marked as 

17 Rxhibit 53 and ask if you understand that you 

18 are here today as the representative of the 

19 United States pursuant to that deposition 

20 notice? 

21 MR. TRNRNBADMi Let me for the record state 

22 what the United States' response to this notice 

23 would be in the way of objection. 

24 We will Incorporate our previous 
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1 objections that I think are already an exhibit 

2 to this deposition to these type of Rule 30 (b) 

3 6 notice requests. 

4 In particular I refer to the objections 

5 we filed to the American Can and Desoto and 

6 Insilco request for discovery on 

7 liability-related issues, where such information 

B was derived through the information obtained 

9 during the course of this litigation or other 

10 Information obtained from third parties. 

11 I will let those objections speak for 

12 themselves, but I will note for the record that 

13 some of the material developed is attorney work 

14 product. 

15 And, in addition, I would note for the 

16 record that it is my understanding that Motorola 

17 has declined to produce any witnesses who can 

18 testify in response to the Dnited states Rule 30 

19 (b) 6 deposition notices that were able to 

20 testify to information that is obtained from 

21 third parties. 

22 MS. DORGRi I object to your 

23 characterisation. 

24 Motorola stipulated that it was ready 
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1 to produco a witness and stipulated to the fact 

2 that that witness would testify to — 

3 MR, TGNRNnAnMs Not on issues relating to 

4 third-party information and documents. 

5 MR, LUSTGARTRNi What is the third-party 

6 information? 

7 MR, TRNRNBAUMi By third-party information. 

8 I am talking about information such as testimony 

9 of truck drivers, Midco log, invoices and so on 

10 that were not prepared by the Agency. 

11 And my understanding is that Motorola 

12 declined to produce anyone on those subjects on 

13 the ground that it did not have any knowledge of 

14 that. 

15 Let me go through the request 1 through 

16 6. 

17 Matter for esamination number 1 is 

18 similar to requests made by American Can, Desoto 

19 aad Insilco, and I will incorporate the 

20 objections I have just referred to. 

21 In addition, to the extent you are 

22 seeking expert testimony, Mr. Bolce I don't 

23 believe — this is not a proper expert 

24 deposition notice and we would object to any 
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1 questions that seek expert testimony as to the 

2 hazardous nature of substances and so on. 

3 MS. DORCRt Po you intend to present Nr. 

4 Boice as an expert on this subject? 

5 MR. TRNRNRAUM: I am not ~ I am saying that 

6 we already have designated an expert on that 

7 subject, that is Mr. Meyer. 

8 Category number 2, the physical and 

9 chemical characteristics, et cetera of 

10 Motorola's waste materials. That would be 

11 information within Motorola's knowledge. We 

12 would not have a witness who would have 

13 firsthand knowledge of that. 

14 And Motorola, as I understand it, has 

15 declined to produce witnesses and claiming they 

16 don't have firsthand knowledge. 

17 Indeed, I would point out that Motorola 

18 has declined to produce witnesses on subjects 

19 like this on the ground that none of its current 

20 enployees have knowledge of this, even though 

21 its former employees may have knowledge of. this 

22 information. 

23 So it is a little bit one-sided for 

24 Motorola to suggest that when they are not 
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1 producing a witness as to their own operations 

2 and their own characteristics of their own waste 

3 naterialsr that RPA should produce a witness to 

4 testify as to characteristics of their own 

5 materials that they are refusing to produce a 

6 witness on who has any knowledge of it, at least 

7 thus far. 

8 MS. DORGBt 19111 you Stipulate at this point 

9 that the United States has no firsthand 

10 knowledge of the nature of Motorola's waste 

11 material? 

12 MR. TRNRNBAUMi I am not Stipulating as 

13 to -- I am not sure what you mean by that. 

14 But, I am indicating that to the extent 

15 that you are seeking export testimony on the 

16 characteristice of specific materials, again Mr. 

17 Meyer cannot testify as an expert witness. 

18 I can't enter into any stipulation here 

19 because I am not sure what exactly — X used 

20 firsthand knowledge as a shorthand form and it 

21 would have to be more precise before I could 

22 engage in entering into a stipulation like that. 

23 Of course, if we are going to talk 

24 about stipulations in these areas, we would want 
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1 « etlpulAtion from Motorola that corresponded to 

2 what they knew and so on. We will be qlad' to 

3 discuss that with you after the deposition. 

4 Item 4 would be similar to item 3 as It 

5 gets into the physical and chemical 

6 characteristics of Motorola's operation, waste 

7 materials, and so on. That would be similar to 

8 number 3. 

9 As would number 5 be similar to 3 and 

10 4. Again, we will designate Mr. Roice to 

11 testify in general as we did with respect to the 

12 notices of American Can Desoto and insilco anid 

13 anyone else on liability issues, to the extent 

14 of providing you with a general description of 

15 the basis for the allegations in the Onited 

16 states* complaint that Motorola arranged for the 

17 disposal of hasardouB substances to the Hideo I 

18 and Hideo II sites. 

19 We will designate Kr. Boice to testify 

20 as to that in general. Although, that is 

21 subject to our objection and it is particularly 

22 a strong objection here, when Motorola has 

23 itself declined to produce anyone who could 

24 testify as to the basis for its denial of these 
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1 allegations. 

2 MS. DORHRs I want to express a continuing 

3 objection to your characterization of what 

4 Motorola has produced or declined to produce as 

5 a witness. And by my silencer I don't want to 

6 imply that I am agreeing with any of your 

7 characterizations. 

8 MR. TFNRMRAOMi That Is fine, we don't have 

9 to debate that. 

10 Again, items 8 would be similar to item 

11 1• To the extent you are seeking expert 

12 testimony on the nature of substances, Mr. Meyer 

13 can testify as to that. 

14 To the extent you are seeking to find 

15 out what information the Agency has developed 

18 during the course of this litigation and during 

17 the course of the Hideo investigation, that 

18 would in part be attorney work product and in 

19 part would be the result of information obtained 

20 from third parties, that you are free to — 

21 We have already produced documents to 

22 you, and you have the deposition transcript 

23 yourself. You are free to review them. 

24 Again, as I said earlier, we will allow 
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1 Mr* Belce to testify in general as to the basis 

2 for allegations in the Mnited states complaint 

3 to the extent that that is related to 6, if it 

4 is. 

5 BY MS. DORGFj 

6 0. Mr. Boice* are there any people^ 

7 individuals at RPA who have knowledge of wastes 

8 that would have been generated by Motorola 

9 during the relevant tine period aa I understand 

10 it *74 to 19807 

11 MP. TBNFNBAUHt When you say knowledge, do 

12 you mean their own observation? 

13 MS. DORGRt Ves. 

14 A. You mean who directly were there during 

15 the disposal operation? 

16 0. Who have any firsthand knowledge of the 

17 nature of waste or quantities of waste that 

18 would have been shipped to Nidco? 

19 A. By firsthand knowledge, you mean 

20 sonoono who was actually there and counted the 

21 drums coming into Midco and identified them as 

22 Motorola? 

23 Q« We will start with that. 

24 A. As far as I know, we don't have anyone 
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1 like that, 

2 Q« Do you know of anyone who observed any 

3 Motorola drums at Midco or Motorola waste being 

4 disposed of at Midco? 

5 MR, TRNRNRAUMJ Anyone at FPA? 

6 BY MS, DORGEJ 

7 0, Do you know of anyone? 

8 A, You were talking about RPA before, 

9 0. Anyone, 

10 MR, TRNRNBADMi Anyone whether or not at 

11 RPA, Okay, go ahead, 

12 A, Yea. 

13 BY MS, DORGBl 

14 Q, Mho would that be? 

15 A, wellr the information is available in 

16 depoaitional transcripts. But my understanding 

17 is that Marin Dale Robinson, Charles Licht, 

18 Rrnest Dehart# Ron Crouch, and there were some 

19 ether people, 

20 Q, Who were the other people? 

21 A, I don't knew, 

22 Q, Were they all employees of — 

23 A, Z would have to look it up, 

24 Q, —> of owners of the site? 
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1 Where would you look that up? 

2 A, In the depoaitional transcripts, 

3 I am not sure whether someone like 

4 Richard Cleaton would have that knowledge or 

5 not, 

6 Q, Do any contractors of RPA have that 

7 sort of knowledge, past contractors? 

8 MR, TFNRMBAUMi You are talking here about 

9 firsthand personal observations? 

10 MS, DORGBf Of Motorola's waste being at the 

11 site, 

12 A. I'm not sure* 

13 Q. When you refer to the depositions. Are 

14 these depositions all identified in the 

15 administrative record? 

16 A. No. 

17 0* Are they all depositions that have been 

18 taken within the course of this litigation? 

19 A* As far aa I know, they are, 

20 Q* So they would be part of the record in 

21 the litigation? 

22 A, I don't know how it works. I presume 

23 they are filed in court. 

24 Q« They would they would all be marked, 
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1 Idttntlfled as depositions taken in this 

2 litigation by notice pursuant to this 

3 litigation? 

4 A. As I said before^ I don't know exactly 

5 how that works* Rut* T presume there is some 

6 type of record at the court* 

7 0* What facts form the basis for RPA's 

8 allegation that Motorola disposed of waste at 

9 the Midco site? 

10 MR* TRNENRAOMi Same continuing objection* 

11 A. Okay* 

12 Our -- what was the question again, 

13 what forms the basis? 

14 BY MS* DORGR* 

15 0* What acts form the basis for RPA's 

16 allegation? 

17 A* Out facts are based on documents we 

18 have# including documents received from Dehart 

19 and Intac* which includes shipping documents, 

20 cheek receipts, notes, the Midco log and other 

21 business records* 

22 It includes your response to production 

23 of documents* Your response. Motorola's 

24 response to our 104 B request. Motorola's 
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1 response to our Interrogatories. Permit and 

2 permit applications that are available. 

3 Q. Which permits or permit applications 

4 are you referring to? 

5 MR, TRMBNBAOHi I again have to object to 

6 this line of questioning, 

7 A, T wasn't finished yet. 

8 MR. TRNRNnAOMi Do you want him to break off 

9 his answer? 

10 DY MS, OORGBs 

11 Q, Why don't you go ahead and finish 

12 listing the documents, then we will go back. 

13 A, Okay. Depositions. 

14 0. These are the same depositions you 

15 already discussed? 

16 A. Yes. Interviews, and testimony in 

17 court. 

18 0. You referred to documents received from 
I 

19 Oehart, Intec, notes, Midco log and other 

20 business records. 

21 Are these all documents that have been 

22 produced in this litigation, either attached to 

23 the Clnited States' request for admission or 

24 otherwise provided to Motorola? 

Longoria s Goldatine 236 1030 Chicago 



1667 

1 A. You mean the Dehart and intec 

2 documents? 

3 0. Yes. 

4 A. As far as I know, they have all been 

5 produced, yes. 

6 Q. Has the permit or permit applications 

7 been provided to Motorola? 

8 A. I don't know. 

9 0* Is the permit that you are referring to 

10 the Part A permit under RCRA? 

11 A. That is what I understand, I'm not 

12 sure. 

13 MP. TMNENRAOHt I have to Object to this 

14 line of questioning as seeking to probe the 

15 attorney work product of the United states in 

16 this litigation, 

17 If there are any, these are Motorola's 

18 own permit applications. If you don't have 

19 them, I don't know who would, 

20 If you want us to go through and search 

21 for them, 

22 MS, DORGBt We are trying to determine what 

23 facts BPA relied on in support of the 

24 allegation, 
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1 I am not tryinq to delve Into attorney 

2 work product privilege areas. Rut, to the 

3 extent you relied on certain documents, 

4 certainly a permit application is not a 

5 privileged document. That is what I am trying 

6 to find out. 

7 MR. TBNRNBAUMi They are Motorola's own 

8 permit applications. You must have your own 

9 permit applications. 

10 RY MS. DORaet 

11 0. Are there any other permits other than 

12 Motorola's Part A RCRA permit application that 

13 RPA relied on? 

14 MR. TRNRNRAUHi Again, if you know. 

15 This witness may or may not know that. 

16 He is not an attorney handling this case. 

17 He has indicated that part of the basis 

18 of the Dnited states' allegations is the permit 

19 applications, and in general that may or may not 

20 exhaust his knowledge on that. 

21 I will let him say whatever he knows. 

22 But, I will have to again object on the grounds 

23 that you are seeking to probe the United States' 

24 attorney work product in this litigation. 
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1 If you are having trouble locating 

2 Motorola's permit applications, which T would 

3 note by the way we have ourselves requested from 

4 Motorola, So if you have produced them, you 

5 obviously must have them, if you have given them 

6 to us. 

7 Tf you haven't produced them to us, 

8 then I would ask you why haven't you produced 

9 them to us. 

10 These are things we requested from you. 

11 We requested all permit applications back in 

12 1985. I am not sure that you produced any of 

13 them, we may have found one or more on our own. 

14 Rut, I would ask you why have you not 

15 produced them to us, and why are you now asking 

16 us to tell you what you haven't produced? 

17 MS. DORGSt Well let -- this is not the 

18 proper forum to discuss Motorola's response to 

19 government discovery requests. Rut let me 

20 rephrase the question. 

21 Q. Are you relying on any permits for the 

22 1974 to 1980 time period other than the Part A 

23 permit application? 

24 MR. TENRNRAUMi If you knoW. 
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1 Agalrir T have to object. There is no 

2 foundation that this witness would know this 

3 information and we are well beyond the qeneral 

4 basis for the United .states' allegations and we 

5 are now into attorney work product. 

6 If you know, you can answer. 

7 A. I don't know. I would have to look 

8 through all the files. Also we are continuing 

9 discovery in this matter. 

10 BY MS, DORGBi 

11 0. Did you review any documents in 

12 preparing for this deposition? 

13 A, No. 

14 0. Are there any other facts that support 

15 the United states* allegation that Motorola 

16 allegedly arranged for disposal of wastes at the 

17 Midco sites? 

18 A. Wellf as far as I know, all the facts 

19 we are aware of are contained in these 

20 deeuaents. 

21 Q. Could you explain how these documents, 

22 the facts contained in those documents, 

23 demonstrate that Motorola arranged for disposal 

24 at the site as opposed to treatment or disposal 
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1 at another site? 

2 Is Mldco the only site that was used by 

3 Midwest solvents? 

4 MR, TENENRAHM: I have to object to that 

5 question. How would this witness know what 

6 Midwest Solvents — if they used this site. 

7 BY MS, DORGF* 

B Q, Is your allegation based on any facts 

9 other than the identification of Midco as a 

10 designation site on the documents? 

11 A, Yes, We also have --

12 Q, Or Intec? 

13 When 1 refer to Midco, I am referring 

14 to any --

15 MR, TRMRNRAOMt She wants to know whether 

16 you are just relying on documents, 

17 A. No. 

18 We have depositions that indicate that 

19 Motorola's wastes were directly dumped on the 

20 both Hidoo X and Midco ll. 

21 BY MS. DORGBi 

22 0, Has BPA determined whether Motorola's 

23 waste was processed at Midco or processed 

24 somewhere else? 
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1 A« I don't: know what you mean by process. 

2 Q«. What facts do you have that support 

3 your allegation that the waate was disposed 

4 of — 

5 MR, TRNFNBAOMi Hold it a second. That is 

6 not a correct statement of our allegation. 

7 Our allegation is that Motorola 

R disposed of or arranged for the treatment or 

R disposal of hazardous subetancea* at least as we 

10 stated here. I assume you have restated it 

11 accurately, 

12 MS, DORORi Okay, 

13 Q, Has EPA excluded the possibility that 

14 any waste hauled by Midco would not have gone to 

15 another site? 

16 Are there any facts — 

17 A, I don't understand your question, 

18 Q« Are there any facts that demonstrate 

19 that the waate hauled remained at the Nldco 

20 sites other than — 

21 MR, TENENHAOMl Waste? 

22 MS, DORGEI Hauled by Hideo, the Hideo 

23 group. 

24 MR. TBNBNRAOHt I am going to have to assert 
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1 the eame continuing objection, 

2 Rather than debating thia in a legal 

3 brief as to what the evidence ahowa from theae 

4 depoaltiona, you want to have an RPA witneaa 

5 interpret the depoaition teatlmony of theae 

6 employee a. 

7 I don't think that ia fair. 

8 BY MS, DORGRr 

9 Q, Are there facta other than the 

10 depoaition testimony in RPA'a poaseasion that 

11 exclude the poaaibility that Motorola's waate 

12 was taken to another site? 

13 A, Well, there ia an interview, T am not 

14 sure whether that addreaaea that or not. Court 

15 tranacripta, 

16 Qo You referred to court tranacripta, 

17 Could you explain what you are 

18 referring to? 

19 A, Testimony in court, 

20 0* In which proceeding? 

21 A, I don't know, I juat know they have 

22 aorne that might contain seme information on 

23 that, 

24 Q, Do you recall who was testifying? 
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1 A, I just told you. All I know Is that 

2 they have court transcripts and it may contain 

3 information relevant to that. 

4 0. Are these in the administrative record? 

5 A. No. They are in the court records. 

6 0. You don*t know whether it is this 

7 proceedinq or another proceedinq? 

8 A. It would be related to the Midco 

9 proceeding. 

10 Q. Are there any other facts? 

11 MR. TFNRNRAOMi Any Other facts of what? 

12 A. I would have to review your response to 

13 our 104 PI request. And our — your response to 

14 our request for admissions. Your response to 

15 our request for production of documents. 

16 BY MS. OORGRi 

17 Q. Is there any other --

18 A. Then you ruled out. you are saying 

19 other than the Dehart and Intec documentSr 

20 right# and the depositions? 

21 You said other than the depositions. 

22 Nell# there is the Dehart and intec documents 

23 that identify that wastes were picked up from 

24 notorola# and on these documents that I don't 
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1 know all of them, but there was pickup tickets 

2 and there's receipts and other types of business 

3 documents. Midco log. 

4 0. Anything else? 

5 MR. TFNRNBAUMi Same continuing objection. 

6 A. That is all I can think of right now. 

7 BY MS. DORGRi 

0 0. Okay. 

9 What is the basis for your allegation 

10 that Motorola disposed of waste at Midco I as 

11 opposed to Nldco II? 

12 And the same question as far as Midco 

13 II is concerned. 

14 MR. TBNSMBADMi Same continuing objection. 

15 A. Well, we know from the history of the 

16 site, that prior to the Midco I fire in December 

17 1976, that the Midco I site was the focal point 

18 o£ the operations. 

19 Although, we do know that during a 

20 certain period of time they started taking 

21 wastes to Midco II and storing them there and 

22 possibly disposing of them there. I have to 

23 look at the depositions to find out. And then 

24 after Midco. 
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1 So we have shipping documents 

2 identifying shipments to the Midco sites from 

3 Motorola during that period of time prior to 

4 December 1976. I think those are based on the 

5 Midco log. After December 1976. we know from 

6 the site's history that the operations moved to 

7 Midco II. 

8 0* Was there any disposal at Hideo I after 

9 December of 1976? 

10 MR. TRNENBAOM: Sane continuing objection. 

11 These depositions speak for themselves. 

12 I don't see why we need to have Mr. Boice 

13 interpret the depositions for you. 

14 Will you produce a Motorola witness to 

15 testify for us? 

16 BY MS. DORGRi 

17 0. Is your testimony based on — 

18 HRa TBNBNBAOMt Hold it a second. Can you 

19 answer ay question? 

20 Just two weeks or three weeks ago I put 

21 in a notice of deposition under Rule 30 (b) 6 

22 and the last category in that notice asked for 

23 the basis for any denial by Motorola as to 

24 whether or not Motorola's wastes ended up at 
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1 Mldco I and Midco II. 

2 And you produced no witness at that 

3 deposition. 

4 Are you willing now to produce a 

5 witness for us» now that you are asking the same 

6 types of questions of Mr. noice? 

7 HS. DORGRt This is the lawsuit brought by 

8 the (Tnited States. 

9 NR. TRNRNBAUNt You denied it in your 

0 answetr didn't you? 

1 What was the basis for the denial in 

2 your answer? 

3 NS. DORGRt Our denial was in part based on 

4 the fact that we had no knowledge. 

5 NR. TRNRNBADMt I don't know that your 

6 answer says that* does it? 

7 Does your answer say that it was 

8 because you had no knowledge? 

9 N8« DORGBi I don't sea this discussion is 

!0 appropriate here. I would like to continue the 

21 deposition. 

22 NR. TRNRNBAONt I am afraid that it is 

23 appropriate. Because the reason that it is, is 

24 you are taking highly inconsistent positions. 
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1 Here we have produced a witness to 

2 testify in general on this, subject to our 

3 objections. 

4 You produced on the exact same issue no 

5 witness for us as to whether things went to 

6 Hideo I and Midco II. 

7 And then you are now asking this 

witness detailed questions to interpret the 

9 deposition testimony of the truck drivers# et 

10 cetera. 

11 Are you willing — I need to ask you. 

12 Are you willing or not to produce a Motorola 

13 witness who will give us your interpretation of 

14 these documents? 

15 If you are not willing to produce a 

16 witness to us who will interpret these 

17 depositions and other documents# why should we 

18 have he Interpret the depositions? That is a 

19 highly irregular practice. 

20 MS. DORGRi I am not asking the witness to 

21 interpret the deposition. 

22 If that is his answer# if his answer is 

23 that ha would refer to those depositions and not 

24 rely on other independent information# that is 
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1 €ine. 

2 Q, l8 that your answer? 

3 MR. TRNKNBAUMt Well, depositlona and all 

4 the other things he has listed. 

5 MS. DORGFii Right. The documents that he 

6 has listed. 

7 A. Yes. 

8 We are primarily relying on the 

9 depositions for the sites' history. Although. 

10 there seems to — the sites* histories are also 

11 in a number of other reports and so forth. I 

12 don't know where all that came from. 

13 But. anyway, it is based on the sites* 

14 history and the shipping documents and also the 

15 depositional testimony that certain wastes from 

16 Motorola were dumped on both Midco I and Midco 

17 II, 

18 Q. Just so the record is clear, other than 

19 tbeae documents that you have referred to. RFA 

20 has no information as to when Midco I was used 

21 as opposed to Midco 117 

22 MR. TBNBNBAUH} Other than the documents and 

23 depositions? 

24 A. I guess we also have newspaper 
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1 articles* fire reports from the City of nary. 

2 We night have that* l*m not sure. 

3 HR, TRNRNRAnMr Are you including whatever 

4 we produced In this case previously to Motorola 

5 back in '84 and '85, which I think was one of 

6 these categories of documents, correct? 

7 BY MS. DORGEi 

8 0. Let me show you what has been marked 

9 as — 

10 A. Possibly inspection reports produced by 

11 people who were Involved with inspecting the 

12 sites at that time. 

13 Q. Could you read the last answer. 

14 (The record was read.) 

15 I am handing you what has previously 

16 been marked as Bolce Deposition Exhibit 27, 

17 which is, do you understand that to be the Midco 

18 log? 

19 NR. TBMRNBAOMt YOU are not asking for his 

20 firsthand knowledge, are you? 

21 MS. DORGBi Re has no firsthand knowledge. 

22 NR. TRNENBAOMt I am afraid I will have to 

23 object on the grounds your question is 

24 ambiguous. 
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1 HS. D0RG8: R« has referred to the Hideo log 

2 In the documents that the government has relied 

3 on. I have a right to ask him whether that's 

4 the document that he is referring to. 

5 MR. TRNKNBAUMt You could ask him whether 

6 that looks like the exhibit. Being that he 

7 didn't prepare the documentr I am not sure he is 

8 able to authenticate it. 

9 MS. DORGK: That's fine. 

10 A. It appears to be a photocopy of the 

11 Midco log. 

12 0. Is there any Information in that 

13 document that supports an allegation that 

14 Motorola disposed of waste at Hideo at any time? 

15 MR. TRNENBAUMI Again I have to object. 

16 You are requesting the witness to 

17 interpret the documentr that other witnesses who 

18 have prepared the document have already 

19 testified at length about. I don't think it is 

20 appropriate. 

21 And I am going to ask whether Motorola 

22 is willing to produce a witness who is willing 

23 to testify as to the contents of the Hideo log? 

24 Are you willing produce a Motorola 
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1 employee to testify as to the contents of the 

2. log? 

3 MS, DORHFr I don't think that requires a 

4 response. 

5 MR, TPNFNRAtJMi No response. 

6 Then I am going to strenuously object 

7 to the question and I think it is entirely 

B improper. 

9 I think that the log speaks for itself. 

10 I don't know how this witness --
I, 

11 To the extent it doesn't speak for 

12 itselfr this witness is certainly not the person 

13 who is able to testify as to what the meaning of 

14 it is. wouldn't you agree? 

15 MS. DORGBi The witness has testified that 

16 this document is one of the documents that he 

17 relied on in support of the allegation that 

18 notorola disposed of waste. 

19 Z am asking what it is in this document 

20 that he relied on. 

21 NR. TENGNRAOMI I think what the witness 

22 said was that this document was relied on with 

23 respect to the allegations of 29 and 39 in the 

24 complaint. 
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1 Whether every single document he listed 

2 applies to Motorola as opposed to other 

3 defendants is a separate question. 

4 I would object to the process as well 

5 of having this witnessr who did not prepare this 

6 document^ reviewing a 20- or 25-page document 

7 looking for the name Motorola, when — in this 

8 deposition. It is highly inappropriate. 

9 And, again, I would ask whether or not 

10 Motorola will be producing a witness to go 

11 through this same futile exercise, given that 

12 the truck drivers and everyone else have already 

13 testified as to the contents of these documents. 

14 (Discussion had off the record.) 

15 MR. TBNRNBAOMt Back on the record for a 

16 second. 

17 Just so the record is clear, this 

18 exhibit which is called Roiee Rxhibit 27 may or 

19 may not bo the full, and accurate copy of the 

20 Nidco log. 

21 The full and accurate copy has been 

22 identified and authenticated at the depositions 

23 of Mr. Crouch and Mr. Dehart. 

24 MR. RRATINCI It should be outside in the 
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1 box» i8n*t it? The boxes are all outside the 

2 door* 

3 MR* TRNRMhAUM: In any events whatever else 

4 is horof the Mideo log was identified and 

5 authenticated at the Crouch and Dehart 

6 depositions* whether or not this is the same 

7 document. 

S NR. RARACANig: Which Crouch and Dehart 

9 depositlone? 

10 MR* TENRWBAUMt The ones that took place in 

11 1990. 

12 MR, RARAGANISl What exhibit? 

13 MR, TRNRNRAnMi I couldn't tell you offhand. 

14 And whether or not this is the same as what they 

15 identified and authenticated is something that T 

16 am not in a position to tell you at this time, 

17 and I would ask that you use those for any 

18 further questions* 

19 A* All I can say is I don't see the name 

20 Motorola on this document. 

21 BY MS* DORCBi 

22 0* I am handing you what has previously 

23 been marked Bxhibit 28 to the Boice deposition 

24 and ask whether there are any facts in that 
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2 allegations against Motorola? 

3 A, All I can say is I don't see the name 

4 Motorola mentioned in this particular document. 

5 0. 

6 MS. FULLRNt For the record could you 

7 identify what that document is? 

8 MS. DOFGEt I understand that to be a write 

9 up of the Crouch interview. 

10 A. Yes. 

11 MR. TRNRNRADMi Deposition Rxhibit 28. 

12 Boice Deposition Rxhlbit 28. 

13 BY MS. DORGBt 

14 0. Let me move on. 

15 Nr. Boice* what haxardous substances 

16 does BPA allege were disposed of by Motorola at 

17 the Midco sites? 

18 NR. TRNeNBADMt Same continuing objection. 

19 A. It would be the any hazardous 

20 substanoee Identified on the documents T have 

21 already listed. 

22 BY MS. DORGBi 

23 0. What hazardous substances are 

24 identified on those documents? 
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1 A* I would have to see the permit and 

2 other documents that relate to Motorola to 

3 answer that question. 

4 Q. Which documents would you review? 

5 A. I would review the permit application. 

6 ' 0. T can show you these documents. 

7 I understand the permit application to 

8 be the part a PCRA permit application? 

9 A. I'm not sure. 

10 MP. TMNRNMAUMt Again we Object to this line 

11 of questioning, as previously. 

12 A. I haven't looked at all the documents. 

13 ny MS. DORCiRx 

14 Q. What else would you review? 

15 A. I would review Motorola's response to 

16 our 104 B request. The Dehart and Intec 

17 documents. The response to our request for 

18 adnission. Response to our request for 

19 produetion of documents. The depositions. The 

20 intorviowB, any interviews that were in the 

21 court transcripts. 

22 Q. Does BPA have any independent facts 

23 apart from the language reflected on those 

24 documents that interpret that language or 
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1 Otherwise explain what was meant by any 

2 statement on those documents? 

3 MP, TBNFMBAOMi T have to object to that 

4 question, 

5 The United States is conducting a 

6 continuing investigation as to the nature of 

7 Motorola's waste materials, 

8 We have taken Motorola's deposition, 

9 And Motorola produced a witness who didn't have 

10 any knowledgsr and is producing another witness 

11 I understand in a couple weeks, 

12 We are conducting, our own attorney 

13 work product investigations are ongoing, and we 

14 have Mr, Meyer who will be providing expert 

15 testimony, 

16 And I think that your question is both 

17 premature as well as --

18 MS. DORGRt I am not — 

19 MR. TENRNBAUMt — as well as objectionable 

20 on all the other grounds that I have listed 

21 before. 

22 MS. DORGE: I am not asking for anything 

23 subject to attorney work product privilege. 

24 I am not asking EPA to Interpret what 
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1 Motorola'a witneaaea would aay. I am not aaklng 

2 for export teatlmony. 

3 Q, But# let me aak more simply. 

4 To the extent a document aaya a 

5 material la corroaive# does RPA have any facts 

6 that explain what waa meant by that 

7 characterization? 

8 MP, TENRMBAnMi To the extent that one# 

9 whose docuroente? 

10 MS. DORGRt One of the documents that ho haa 

11 referenced might aay corrosive# does RPA have 

12 any information that would explain facta that 

13 would explain if that corrosive material waa a 

14 hazardous aubatance? 

15 HP, TRNRNBAUMi Now you are aecking expert 

16 testimony as to what is a hazardous aubatance, 

17 MS, DOPGRi Okay, 

18 Q* Are there any facta about what the 

19 waato was? 

20 HP, TBNRNBAONt la your question are there 

21 any facta? 

22 MS, DOPGRt In part, 

23 MR, TRNRNBAUHt All of the documonta and 

24 depoaitiona and so on that he has listed? 
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1 BY MS, DOROEi 

2 Q. Any analytical data, any persons who 

3 have told you what was meant by a statement like 

4 that on a document? 

5 MR. TENRNBAUH: I am goinq to have to 

6 object, that is vague and ambiguous and 

7 compound, 

8 MS, DORHEs Okay, Break it up, 

9 0. Do you have any analytical data or 

10 other documents that explain what might be meant 

11 by the word corrosive contained on a record of 

12 wastes shipped to the Midco sites? 

13 MR, TENENBAnNt Same objection, 

14 A, Do I have any or does EPA have any? 

15 BY MS, DORGE} 

16 Q. EPA, 

17 A, Well, I know we are working on 

18 developing more information all the time. So X 

19 really can't -- I don't know everything that we 

20 have, 

21 Q, At this point in time? 

22 A, You mean that I know of? 

23 0, That EPA has, you are RPA's witness 

24 today, 
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1 N, MR. TENFNRArTMj Walt a minute. 

2 We have objected to providing him as a 

3 wltneas on the question that you just asked. 

4 I don't know what document you are 

5 talking about, and whose document it is and who 

6 wrote corrosive. I don't know what you are 

7 talking about. !?o I ha^e to object. 

8 Off the record for a second. 

9 (Discussion had off the record.) 

10 BY MS. DOROEs 

11 Q. Has anybody from RPA sampled wastes 

12 that were shipped to the Mldco sites by 

13 Motorola? 

14 A. It's possible, yes. during the removal 

15 action, or there was also some preliminary 

16 sampling back at that time that sampled barrels 

17 or wastes, sludges that were on the site. 

18 We also, even during the RI. we sampled 

19 the groundwater, and the highly contaminated 

20 •ubaurface materials at both Midco I and Hideo 

21 II. which could have contained Motorola's 

22 wastes. 

23 0. What facts support RPA's allegations 

24 that hasardous substances were sent by Motorola 
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1 to the site? 

2 What hazardous substances is FPA 

3 alleging were sent to the site? 

4 MR, TFNRNBAUM: One question at a time. You 

5 have got more than one question. 

6 MS. DORORt You referred to the documents. 

7 T think you have already answered the first one 

a by referring to the documents. 

9 Q. What in those documents identifies a 

10 hazardous substance that was shipped to the 

11 site? 

12 MR. TRNRNRAUHi Objection. 

13 Seeks expert testimony on what is a 

14 hazardous substance. 

15 BY MS. DORHRt 

16 Ot Is it BPA*s position that it will be 

17 presenting no factual testimony only expert 

18 testimony on the subject? 

19 MR* TBMRNBAUNi Mo. 

20 MR, CLARRt Then permit the inquiry. 

21 MR. TRNRNRADMt The question asks for expert 

22 testimony. 

23 NR. CLARKt To the extent he has facts, that 

24 is what the question is seeking. 
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1 We are all in agreement he la not here 

2 to testify as an expert. so let him testify to 

3 what facts# if any# there are within the 

4 Agency's knowledge. 

5 MR. TRNRNnAHMt AS I have indicated# he 

6 already has testified as to what —- in general 

7 as to the types of facts that we are relying on. 

R And the Investigation is ongoing. 

9 And I don't know what more you want for 

10 him to do. 

11 I have objected to these types of 

12 questions designed to probe the United States' 

13 attorney work product as to what it has learned 

14 from the various discovery in other matters that 

15 have taken place in this case. 

16 BY M8. DORGRi 

17 Q« Has BPA sampled waste coming from 

IB Motorola being disposed of at the Nidco sites? 

19 NR. TBNRNBAUHI Didn't you already ask that? 

20 A. You mean prior to its being disposed of 

21 or taken to the sites? 

22 BY MS. DORGBi 

23 Q. I am not talking about sampling of the 

24 soils or anything like that at the sites. 
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1 Do you have any evidence relating to 

2 the characteristlca of the wastes shipped by 

3 Motorola to the sites? 

4 A, That is a different question. You mean 

5 have we sampled the wastes as they went to the 

6 sites? 

7 0. Have you sampled wastes coming into the 

8 site? 

9 A. You mean as the wastes were coming into 

10 the sites during the Midco operation? 

11 0. Right. 

12 A. Were there RPA people there collecting 

13 samples of the waste? 

14 Q, Yes. 

15 A. As far as I know, that was never done. 

16 no. 

17 0. What facts support your allegation that 

18 the wastes found on the site came from Motorola? 

19 NR. TBNBNBADMt Same continuing objection. 

20 A. Wellf we know that from the shipping 

21 documents and depositions! testimony that the 

22 wastes from Motorola went to the Hideo sites. 

23 And we know that from depositional 

24 testimony that Motorola's wastes were dumped 
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1 directly into both Midco I and Midco II. 

2 We know that the fire occurred at both 

3 Midco I and Nldco II which resulted in release 

4 of hazardous substances into the air and the 

5 groundwater and the soils. 

6 We know that thousands of drums were 

7 left on both sites. 

8 0. What hazardous substances 

9 A. We have sampled the barrels at the site 

10 during the removal actions and during some 

11 preliminary investigations we have sampled the 

12 subsurface soils. 

13 We have sampled the groundwater and the 

14 hazardous substances. Some of the hazardous 

15 substances present in thossr in the groundwater. 

16 soils and the barrels that were left on the site 

17 are -- correspond to the wastes that were -- the 

18 hasardotts substances that were disposed of by 

19 Motorola. 

20 0. Which hazardous substances are you 

21 referring to? 

22 HP. TMNENBAnMi Same continuing objection. 

23 Re has already answered his basis for 

24 this. If you know anything further, you can 
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1 tell them* nut, that la an objectionable 

2 question* 

3 A* I understand that it included cyanidor 

4 and other hazardous substances identified on 

5 their permit application* And we may have other 

6 information in our record* 

7 BY MR, DORGBl 

8 0* Are there any other facts supporting 

9 your allegation that cyanide was shipped to the 

10 site apart from the permit application? 

11 A. Not that I am aware of. 

12 MR, TRNRNBAHMi You mean by Motorola? 

13 MS. DORGRI By Motorola. 

14 A. Not that I am aware of. 

15 BY MS* DORGBl 

16 0* Okay* 

17 MR* TBNBNBAnHt Again, this witness has not 

18 been present at the depositions of Motorola and 

19 so on, and the same continuing objection. 

20 MS. DORGBl I am not asking him to testify 

21 as to what Motorola knows. 

22 MR* TBNBNBAUHI You limited him in the last 

23 question to the permit application, and who 

24 knows what else. 
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1 There is a long list of documents that 

2 he mentioned before which might also contain 

3 Information on that, 

4 MS, DOUGRI Okay, 

5 Q, Are there any facts supporting these 

6 allegations that any hazardous substance other 

7 than cyanide was disposed of at the Mldco sites 

8 by Motorola? 

9 MR. TRMRNBAUM: Same continuing objection, 

10 A. Yes. 

11 The facts Included In the documents I 

12 have listed beforor Including the permit 

13 application, 

14 Q. Documents In the permit application are 

15 the only facta that you are relying on? 

16 MR. TRNRNBADMi Including the depositions, 

17 MS, DORGRi Including depositions, 

18 A, For what? 

19 Q« In support of your allegations that 

20 Notorela disposed of hazardous substances, 

21 A, I think as I stated before, I would 

22 have to look through all the documents before I 

23 could fully answer that question, 

24 But, I was aware of that, plus there's 
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1 ongoing discovery on this matter. But, I am 

2 aware that hazardous substances were identified 

3 in this permit application. 

4 Q« Again you have referred to documents. 

5 You are referring to the document that we 

6 produced and the Dehart documents and Intec 

7 documents? 

R MR, TRNRNBAUMt And the documents that we 

9 produced. 

10 MS, DORGRt The documents you produced, 

11 MR, TRNRNBAUMi And the depositions, so on. 

12 BY MS. DORGCi 

13 Q* Beyond those documents, are there any 

14 Independent facts explaining what Motorola sent 

15 to the site? 

16 A, I think I have already answered that 

17 question, 

18 Q* I don't think you have. 

19 MR, TBNBNBADMi I think he has answered it 

20 three or four times. 

21 A, Basically I don't know all the facts 

22 and, therefore, I basically I guess l can't say 

23 that there aren't any other facts. 

24 
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1 BY MS. DOBGRS 

2 0, RPA may have other facts at this point 

3 in time that you are not aware of? 

4 A. It Is possible. 

5 0. But to the best of your knowledge* 

6 those are all the facts? 

7 A. Those are the facts that I am aware of 

8 are contained in those documents. 

9 Q. Who did you talk to at RPA in preparing 

10 for this 30 (b) 6 deposition? 

11 MR. TRNRNBADNi Other than attorneys? 

12 BY MS, DORCEt 

13 0. Other than attorneys. 

14 A, No one. 

15 Q. Did you make any effort other than 

16 through your attorneys to find out what RPA knew 

17 about waste dispose of by Motorola? 

18 A. No. 

19 MR, TRNBNBAOMt In preparation for the 

20 deposition? 

21 MS. DORGEs Yes. In preparation for the 

22 deposition. 

23 A. No. 

24 
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1 BY MS. DORfSEt 

2 Q. Do you have any facts at this polnt« 

3 apart from what ts contained In the documents, 

4 RPA has no facts supporting an allegation that 

5 EPA disposed of hazardous substances? 

6 MR, CLARKi I think you meant Motorola. 

7 MS. DORGKt Okay. 

8 0. Does EPA have any facta that would 

9 support an allegation that Motorola disposed of 

10 salt at the Mldco site? 

11 A. I would have to review the documents. 

12 MR. XRATINCi If you do, let me know* 

13 BY MS. DORORt 

14 Q. Is salt corrosive?. 

15 NR. TRNRNBAOMi Objection, asks for expert 

16 testimony. 

17 If you think you know the answer, 

18 subjeet te my objection, I will allow you to 

19 answer. 

20 A. Salt by itself or salt water by itself 

21 probably wouldn't be considered corrosive. 

22 BY MS. DORGRi 

23 0. ' Would salt be considered corrosive? 

24 NR. TRNMNBAOMt Same objection. 
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1 A. I don't know. Could be under some 

2 situations. 

3 BY MS. DORGFJ 

4 0. Okay. 

5 Does BPA have any facts that would 

6 support an alleqatlon that Motorola sent PCBs to 

7 the Midco sites? 

8 MR. TRNRNBAUM; Same continuing objection. 

9 I'm not aware of any. 

10 BY MS. DORGEt 

11 Q. Arsenic? 

12 MR. TENENBAnMi Sane continuing objection. 

13 A. I would have to review the record. 

14 MR. TRNENBAONt Again, if you have any of 

15 these records that you would like to show the 

16 witness, please do and we will be glad to see --

17 he will be glad to supplenent his answer. 

18 If you would like to show him any 

19 doeuaonts that have been referenced by the 

20 vitnosB, if they would help in refreshing his 

21 recollection. 

22 BY MS. DORGEt 

23 Q. Have you reviewed the records, these 

24 shipment records that we have been talking 
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1 «bout» to determine what volume of wastes were 

2 shipped by Motorola or you are alleging was 

3 shipped? 

4 MR. TRMRNRAUMJ Have we alleged that a 

5 particular volume was sent? Have we? 

6 MS, DOPSHf No, 

7 Q, Does RPA allege a certain volume of 

R wastes were shipped to the site? 

9 MR, TRNRNRAHMi In its complaint? 

10 MS. DORSRs I don't think it is in the 

11 complaint, 

12 MR. TRNRNBADMi That's why I was asking. 

13 BY MS. DORGF* 

14 Q, Has EPA determined what volume was 

15 shipped to the site? 

16 A, All we have done is we have prepared a 

17 document that lists total disposal baaed on the 

18 records we have, 

19 HR, TeNENBADMs One second, 

20 I do have to object to this line of 

21 questioning to the extent it seeks attorney work 

22 product testimony, but you may continue your 

23 answer subject to that objection, 

24 A, We sent that information to all the 
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1 PRP'a, 

2 BY MS, nORGEl 

3 Q, Did FPA review the types of containers 

4 that were used as to distinguish between size of 

5 containers which appear in that document? 

6 A. T don't know. 

7 Q. Do you know in what type of containers 

8 Motorola allegedly shipped wastes to the Midco 

9 sites? 

10 A. No. 

11 0. Do you know whether they were different 

12 sizes? 

13 A. No, 

14 0. Are there any facta that support ePA'a 

15 issuance of the administrative order to Motorola 

16 as opposed to other generators that shipped 

17 larger volumes of wastes to the Midco site? 

18 MR. TBNRNBADMt Objection* vague# ambiguous 

19 and may seek a legal conclusion. T am not sure 

20 what the question means. 

21 MR. BBRMANt What wss the question again? 

22 MS. DOROR} I am not asking for a legal 

23 conclusion. I an not asking for anything that 

24 is subject to deliberative-process. 
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1 I am simply a factual queationr what 

2 facta supported RPA'S dociaion to issue an order 

3 to NotorolSr who was a much smaller alleged 

4 contributor than many other companies who RPA is 

5 aware of who --

6 MR, TRNRNRAUHt T think the witness already 

7 testified to the kinds of facts that supported 

9 the United States* allegation with respect to 

9 Motorola. 

10 And if you want to ask the witness 

11 about other parties and facts relating to these 

12 partiesr you can identify such parties and he 

13 can see what he can tell you. 

14 But. as to reasons for RPA'a issuance 

15 of adninistrative ordersr that would seem to be 

16 not a proper question. 

17 BY MS. DORGEi 

IS Q« , Is there anything in particular about 

19 Motorola*8 wastes that caused RPA to decide to 

20 iaauo an administrative order to Motorola? 

21 MR. TRNRNBAUMi He has already indicated the 

22 facts underlying the basis for order. I don't 

23 know. 

24 MS. DORGGs Either volume or nature of the 
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1 waste. 

2 MR. TENRNBAHM: But the premise built into 

3 your question is the premise that would require 

4 an answer explaining the basis for FPA's 

5 decision making as to the issuance of 

6 administrative orders. 

7 I will have to object and instruct the 

8 witness not to answer. 

9 If you can rephrase your question as to 

10 facts underlyingr supporting the United states* 

11 issuance of the administrative order to 

12 Motorola# he can answer that. Although# he 

13 already has many times today. 

14 If you want to rephrase the question to 

15 ask what facts support the liability or PRP 

16 status of other parties# you can do that. But 

17 other than that# 1 think that the question is 

18 objectionable. 

19 N8« DORGRt Let's ask for the EPA's issuance 

20 of the administrative order to Motorola. 

21 MR. TRNRNBAUHt We have just been talking 

22 about that for an hour. 

23 MS. DORGRi This is the first time I have 

24 asked the question# so I am sure I don't have an 
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1 answer to it yet. If you could answer It. 

2 HR. TRNENRAtTMi It Is not the first time you 

3 . have asked the question. 

4 MR. CLARK: Let him answer. If it is prior 

5 testimony^ let him just say it is his prior 

6 . testimony and we can move on. 

7 MR. TRNRNBAOMt I will Object, asked and 

8 answered many times. 

9 A. What was the question? 

10 BY MS. DORGRi 

11 Q. What facts support RPA's issuance of 

12 the administrative order to Motorola? 

13 A. Well, we have the liability information 

14 that I previously listed. 

15 0, Is there anything particular about the 

16 nature of that liability information that 

17 supported the issuance of the order against 

18 Motorola as opposed to other companies that were 

19 not specific to Motorola? 

20 NR. TSNRNBAONi What Other companies? 

21 MS. DORGRI I can name them. 

22 MR. TRNRNBAnNi It sounds like you are 

23 asking, the question is why did RPA issue an 

24 administrative order to Motorola and not to X, Y 
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1 and Z? And that's not a proper question. 

2 NS. DOR<tR} T am asklnq if there are any 

3 facta that support the issuance of the order. 

4 MR. TRMRNBAUM: He has already answered 

5 that. 

6 BY MS. DORHPi 

7 Q. Is the answer none other than pure 

8 enforcement discretion? 

9 MR. TFNKNBAUMs NO. Re has already answered 

10 the facts. 

11 MS. DORORr He has indicated that there's 

12 liability* and there is liability evidence 

13 against other companies who were not named who 

14 shipped much larger quantities of material. 

15 MR. TRNRNBAOMt If your question then is why 

16 did RPA not issue an administrative order to 

17 other parties. Then that seeks to invade the 

16 Agency's deliberative-process. It is 

19 privileged. 

20 Furthermore* that is not part of 

21 your -- this witness is not a lawyer and I don't 

22 know what he knows about that* if anything. 

23 Hold it. That's not part of your 

24 request. 
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1 HS, DORGPf The request has to do with the 

3 nature my question has to do with facts 

3 Bupportinq the alleqations against Motorola 

4 and — 

5 MR. TFNPNBATJHs Re has gone over that. We 

6 have covered the six categories In your 

7 document. 

8 Now you want to ask him about a 

9 category that he is not here to testify about# 

10 and in any event is objectionable. 

11 MS. DORGPi It is covered by — I think it 

12 is covered, but I think we already have an 

13 answer. The answer is it was solely a matter of 

14 discretion, or the use thereof. 

15 MR. TRNR?9BAUMi That is your view. 

16 MR. RRATiNGt This is Off the record. 

17 (Discussion had off the record.) 

18 BY MB. DORGBi 

19 Q« I think we may have covered this, but 

20 lot mo just clarify. 

21 Did you say EPA has made no 

22 observations of Motorola's name on the drum, 

23 nobody at EPA or no EPA contractor to your 

24 knowledge has observed Motorola drums at the 
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1 Site? 

2 A, I would have to look at all the 

3 irecordSf but T am not aware of any, 

4 0, Okay, 

5 It would be In what records would you 

a look at to determine that? 

7 A, I could look at the — all the records 

8 for the removal action, 

9 0* So if you have any knowledge it should 

10 be contained in the documents from the removal 

11 action? 

12 A, Or there's probably some preliminary 

13 inspectionsf I would look at preliminary 

14 inspections, back in 1970, 

15 0. Anything else? 

16 A, '78 to '80, 

17 MR, TRNENBAOMi Your question is documents, 

18 what documents? 

19 H8« OORGRi Yes, anything else that you 

20 would look at, 

21 HR, TRNENBAUMt What other documents would 

22 he look at? 

23 NR. DORGEt Right, 

24 A, Well, I guess I would probably have to 
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1 check the -- this is for what now? 

2 0. Whether Motorola — 

3 A, Whether PPA saw any Motorola drums on 

4 the site? 

5 0. Actually saw anybody disposing of 

6 Motorola waste. 

7 MR, TFJMRMRATJMi Hold it. 

8 The question that is whether there was 

9 a drum with Motorola's name on it? 

10 MS. DORdRt I think we have already asked 

11 the other question. 

12 MR. TRWRMBAUM} That wsB the question, a 

13 drum with Motorola's name on it? 

14 MS. DORGRt YeS. 

15 A. That was observed by RPA employees or 

16 by some other government employees? 

17 0. Right. 

IB A. That's all I could think of. 

19 0* Are there any people that you would 

20 talk to? 

21 A. I might try calling a few people, I'm 

22 not sure. 

23 0. Who would you call? 

24 A. I could call Beverly Rush. 
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1 Q. Is Beverly Kuah at RPA? 

2 A • Yes. She Is a unit chief at ePA. 

3 0. Region V7 

4 A. Yes. 

5 Q- But you did not call her to prepare for 

6 thla deposition? 

7 A. No. .1 could call Bill Slmes. 

8 0. Anybody else at RPA? 

9 la he with RPA? 

10 A « Yea. 

11 Q. Anybody else? 

12 A. Those are the only people T can think 

13 of right now. 

14 0. Why would you call them? 

15 A. I would aak them the question you asked 

16 mor whether they ever saw notorola» a drum 

17 labeled Motorola on one of the sites. 

18 0. Were they involved in the removal 

18 aetion? 

20 A. Yes. 

21 0* They spent time at the site? 

22 A. Yes. 

23 0. Did anybody else at RPA spend time at 

24 the aite? 
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1 A, DSP!PA — 

2 MR. TRNRMnAriMt Walt, At what tirao? 

3 A. During what time? Yes. 

4 DY MS. DORGRi 

5 0. At any time. 

6 A. Yea. A lot of people did. 

7 Q, Never mind. 

8 MR, TRMRNBAUM* By the way, r would note for 

9 the record that there la no category Hated as 

10 to whether or not a drum with Motorola's name 

11 was found on the aite. That is not one of the 

12 categories listed. 

13 BY MS. DORGEi 

14 Q. Does anybody at RPA have knowledge aa 

15 to whether one of Motorola's drums were found at 

16 the site? 

17 A. I don't know. As I said before, if I 

18 really wanted to find out I would probably call 

19 a few people. 

20 Q» You would start with these two and you 

21 might talk to other people? 

22 A. Yes, I might I guess. Dick Cleaton, he 

23 was with the Indiana State Board of Health. He 

24 inspected the site. And there's a number of 
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1 Other Inspectors who were on the site. 

2 Q« Anybody else at RPA? 

3 A. There were a lot of people involvsd in 

4 the removal action. nut. I probably wouldn't 

5 bother calling all of them. 

6 0. Did you make any attempt to contact any 

7 of these people in preparing for your 

8 deposition? 

9 A, No. 

10 MR. TRNRNBAUHt Again. I note there's no 

11 category on this designation as to whether or 

12 not a drum with Motorola's name on it was found 

13 at the site. 

14 MS. DORGRf There certainly is a category as 

15 to whether Motorola's waste was disposed of at 

16 the Bite. And I think that is clearly relevant 

17 to that question. 

18 0. Let me ask you one more. I think I 

19 just have one more question. 

20 You previously testified in response to 

21 questions by Standard T that RPA never approved 

22 or disapproved respondents designated engineer. 

23 pursuant to the administrative orders. 

24 Is your response the same for Motorola? 
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1 A. I would have to look at the letters to 

2 e«e whether you were one of the parties that 

3 sent In the letter proposing to use Roy Rail as 

4 the project coordinator# I guess it is called. 

5 O. Assuming Motorola did designate Roy 

6 Ball. 

7 A a Yes* 

8 Q. Did RPA ever approve or disapprove that 

9 designation? 

10 A. No# because Motorola as well as the 

11 other parties never indicated they would comply 

12 with the order. 

13 MS. DORGRs Can we go off the record for a 

14 second. 

15 (Discussion had off the record.) 

16 Let's go back on the record. 

17 Q. Does RPA have any facts that would 

18 indicate waste# Motorola waste was trans-shipped 

19 and not disposed of at the Midco sites, wastes 

20 eollected by Midco? 

21 MR. TBNeNnADM} I don't understand that 

22 question as all. 

23 If you want to cut off — I don't want 

24 to tell you how to phrase your question. But, 
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1 When you say trans-shipped, but not disposed of, 

2 I don't know what that means. Tf you just want 

3 to say trans-shipped, 

4 nv MS. DORGR: 

5 Q, Does the RPA have any facts that would 

6 indicate Motorola waste nay have been collected 

7 by the Midco group and either not taken to the 

8 Midco sites or taken to the Midco sites but not 

9 unloaded or handled there and ultimately 

10 disposed of at other sites? 

11 MR, TRNRMBAUNt I will have to object to 

12 that. It is vague, ambiguous. Also my previous 

13 grounds for objections that you are asking the 

14 witness to interpret — 

15 DY MS, DORGRi 

16 Q. Do you understand the question? 

17 MR. TFNBNBADMi — interpret. You are 

18 asking the witness to Interpret information 

19 provided by third parties. 

20 Do you understand the question? 

21 A. Do you mean do we have any evidence 

22 that wastes picked up by Midco were disposed of 

23 at some other site? 

24 MS. OORGRi Yes. 
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1 A. Not that T am aware ofr no. 

2 0. Did you make any effort to determine 

3 whether the waste may have been taken to another 

4 sice and not Midco? 

5 A. Ye s. 

6 MR, TRNENnAHM* Walt. 

7 Go ahead and answer. 

8 I will have to object. This is 

9 extremely vague and ambiguous. He don't knew, 

10 what waste you are talking about and it is net 

11 clear what events you are talking about. 

12 I reiterate my previously objections on 

13 this line of questioning. But* try to answer 

14 the best you can. 

15 A. As I stated before# we have information 

18 from the shipping documents, we have got the 

17 depositions. We have got the information from 

18 your 104 B responses. He have get permit and 

19 permit applications. He have — 

20 BY M8. DORGBt 

21 Q. la your answer that the answer is 

22 contained in the documents? 

23 A, Yes, 

24 Q. You have no independent — there are no 

Longoria & Goldatine 236 1030 Chicago 



1716 

1 individuals with knowledqe? 

2 HR, TBNFlNRAnM: Firsthand knowledge? 

3 MS. DORGBt Firsthand that Motorola's wastes 

4 may have been taken to other sites and not to 

5 Midco. 

6 MR, TEMRMRAUM: Wo individuals at RPA? 

7 BY MS. DORGBi 

8 0, Do you know of any individuals? 

9 A. We have depositional transcripts of 

10 people who observed Motorola's wastes being 

11 disposed of at both Midco I and Midco IT, 

12 0, Does RPA have any knowledge that is not 

13 contained in those documents? 

14 A. I would have to review the file to 

15 provide an answer to that, 

16 Q, Would the answer be contained in the 

17 file? 

18 A, Would you repeat the question? 

19 0, Could you read back the question, 

20 (The record was read,) 

21 MR, TRNRNBADMi I have to Object as vague, 

22 ambiguous, 

23 Go ahead if you know what she is 

24 talking about. Go ahead and answer, 
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1 A. I think I stated before for other 

2 companies, we have Information, we have the 

3 shipping documents which identify that the 

4 wastes were picked up by Midco. 

5 We have got the depositions. We have 

6 got analytical results from the RI/FS and other 

7 studies that show that this same type of waste, 

8 hazardous substances that Motorola generated and 

9 had disposed of at the site* are present in the 

10 groundwater and in the soils, and in some of the 

11 drums on the site. 

12 ny MS. DORGEi 

13 0. Let me limit my question just to RPA 

14 and RPA employee's right now. 

15 Is there anybody at RPA who knows or 

16 has facts relating to whether Motorola's waste 

17 might have been taken to another site for 

18 disposal, might have been taken by the Midco 

19 group to a site other than the Midco sites for 

20 disposal? 

21 NR. TRNRNBAUHt Firsthand knowledge? 

22 A. You mean direct observation? 

23 BY MS. DORGRi 

24 0. I don't mean direct observation. I 
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1 mean knowledge^ facta* apart from that gained 

2 from third — well — 

3 MR, TRNFHBAHH: You want to know whether 

4 they were there and saw something like that? 

5 MS. DORHFi No. 

6 Q. Do they have knowledge of facts? 

7 NR. TRNBNBAUMi I don't know how this 

8 witness can testify what everybody at FPA has 

9 read about the case. I mean all the transcripts 

10 and documents speak for themselves. 

11 Do you want to know whether all the 

12 hundreds of people at RPA might have read some 

13 transcript that says something or other? I 

14 don't know what. 

15 ny MS, DORGBt 

1^ Q. I am asking whether apart from what is 

17 contained in the file in these documents that 

18 yott referred to in the deposition transcripts 

19 that yeu referred to. I mean other facts. 

20 A. That I am aware of? 

21 NR. TBNSNRAnHi That would show what? 

22 A. That would show? 

23 BY MS. DORGBi. 

24 Q. That Motorola's waste* whether or not 
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1 Motorola's waste actually were disposed of at 

2 Hideo or may have been taken to another site? 

3 MR. TFNENnAUMt Which? 

4 3Y MS. DORflRl 

5 Q. The question is whether^ do you have 

6 any facts relatlnq to where the waste was 

7 ultimately ended up? 

B MR. TRNMWBAUM: That's an entirely different 

9 question. Although^ the same objections apply. 

10 Butr where the waste wentr where parts 

11 of the wastes ended up. is an entirely different 

12 question. That is a new one. 

13 MS. DORGRi It wasn't intended to be a new 

14 one. 

15 MR. TeNMNRAnMi Where pieces of the waste 

16 may end up» is not the same. 

17 B* MS. DORGEJ 

18 Q. Does BPA have facts apart from what is 

19 eonteined in documents and deposition testimony 

20 that is written down that Motorola's waste --

21 indicating that Motorola's waste may have been 

22 picked up by the Midco group and taken to the 

23 Midco sitOf but not disposed of there* 

24 ultimately disposed of at another site? 
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1 MR, TRNRNRATJM* Objection. Vague, 

2 ambiguous, 

3 A, I think I have to say that there is 

4 nothing in any of the documents that I have read 

5 that indicated that which seems to be your 

6 implication that the documents we have 

7 indicate that. And that is absolutely not true, 

8 There is no documents at all that T know of that 

9 say that has happened. 

10 BY MS, DORGBl 

11 Q. Based upon the documents? 

12 MR. TRNRNBAUMi That he has reviewed? 

13 A, That I personally reviewed? 

14 MR, TPNRNBAUNt Again, I object strenuously 

15 to this line of questioning, asking the witness 

16 to interpret --

17 MS, DORGBi I am not — 

19 MR, TBNRKBAOHf If I could finish my 

19 objection, 

20 —> asking the witness to interpret the 

21 depositions which he hasn't even read and which 

22 you are not producing a witness for us, 

23 MS, DORGRi We are not asking about 

24 third-party knowledge. 
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1 We are not asking about Information 

2 contained in documents. 

3 0« Is there any other information? 

4 A. That what? 

5 NR. TRNBNBADMt Why don't you ask the 

6 question. It seems like what you ace asking* 

7 why don't you ask it straightforward* whether 

8 anyone at BPA personally observed Motorola's 

9 waste being token by the Mldco group to seme 

10 other site. 

11 Is that what you are asking? 

12 MS. DORORi I am asking whether anybody at 

13 EPA has knowledge that is not reflected in the 

14 documents. 

15 NR. TENENRAON: That is too vague and 

16 ambiguous. Impossible to answer. 

17 A. That is impossible to answer for 

IB everyone in ePA. 

19 BY N8. DORGEi 

20 Q. Have you talked to anyone at RPA about 

21 this? 

22 In preparing for your deposition* have 

23 you talked to anybody at EPA about where 

24 Motorola's waste was ultimately disposed of in 
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1 preparation for this deposition? 

2 MR, TRNFNRADM: Object, T don't know what 

3 you mean by ultimately disposed of, 

4 BY MS, DORGFl 

5 0, Have you talked to anybody at RPA about 

6 where the waste that was picked up by the Mldco 

7 group was ultimately disposed of? 

8 KR, TRNRNRAOHt Same Objection, 

9 A, During what period of time? 

10 BY H.S, DORGB: 

11 Qt T am asking whether in preparing for 

12 today's deposition, which has to do with the 

13 disposal of waste by Motorola at Midco, you 

14 consulted with anybody at RPA to find out 

15 whether they knew whether waste picked up by the 

16 Midco group from Motorola's facility went to 

17 Midco? 

18 MR, TSNeNBAUMt Walt a Second, 

19 Tou left out the part from all the 

20 transcripts and so en, 

21 MR, CLARXi That is a premise of the 

22 question, counsel. We have established that. 

23 MR, TMNRNBAUMi She didn't say it, though, 

24 MR, CLARKt Do you have to take every 
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1 pr«nl80 that w« have established in the 

2 deposition and repeat it for every question? 

3 I roeanf you have been very 

4 obstructionist, 

5 MR, TRMPNBAUMt I don't know what she means. 

6 Otherwise# she is going to quote the question 

7 back and say he didn't do anything to prepare 

8 for this deposition# 

9 BY MR, DORGEl 

10 Q« When did you first review the 30 (b) 6 

11 notice of the deposition? 

12 A. Me personally? I depended on counsel. 

13 0. When did you first look at it? 

14 A# I depended on counsel to review that. 

15 MR# TBNRNBAnMi I an not qoing to allow you 

16 to ask questions about counsel* 

17 BY MS, DORGR* 

18 0* Did you read it in preparing for your 

19 depoaitien? 

20 A, No, 

21 MR, TRNRNBAUN: As I have indicated# this 

22 request is similar to the requests made by 

23 Inailco and American Can and Desoto. 

24 
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1 this request as to those requests. And this 

2 witness is testifying in the same fashion as he 

3 did with respect to thoee» subject to my 

4 objection. 

5 BY MS, DORGB* 

^ Q, You have already indicated you did not 

7 talk to anybody else at RPA in preparing for 

0 this deposition? 

9 A. Other than counsel. Yes, 

10 0, Did you determine that it was not 

11 necessary to talk to other people or were you — 

12 MR, TKNFNBAOH: What? 

13 BY MS, DORGRi 

14 Q, Did you determine that it wasn't 

15 necessary to talk to anybody elssr because no 

16 one else had any knowledge? 

17 A, Did I determine that? 

18 Q« Yes, 

19 A« X doubt if anyone else would be worth 

20 talking to about your liability case, I don't 

21 think anyone else has that much more knowledge 

22 than I have, other than counsel, 

23 Q, You have identified several people who 

24 you night talk to, Beverly Kush, Bill simes? 
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1 A* That was regarding --

2 MR, TBNFNBAnM: Objection, 

3 Re did not say mention those names as 

4 people who would have knowledge of what you 

5 referred to, 

6 A, No. 

7 MR, TRNRNBARMt He identified those names as 

a some tiny tangent of your question. 

9 MS, DORGRt The record speaks for Itself, 

10 0, Were you directed by counsel not to 

11 talk to anybody? 

12 MR, TRNGNBARMt Come on. Objection, 

13 You can't ask him what he was told by 

14 counsel. Direct the witness not to answer, 

15 BY MS, DORGRs 

16 Q, We Still don't have an answer to the 

17 other question on trans-shipments? 

la A, What is the question? 

19 0, The question ia, apart from information 

20 eonfeeined in documents# deposition testimony and 

21 third-party informationi does anybody at RPA 

22 have knowledge relating to whether Motorola's 

23 waste picked up by the Midco group was actually 

24 disposed of at the Midco site? 
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1 MR, TlSNFNBAnM* Obiect to the focm, 

2 A, Anybody at '=:PA have knowledge? 

3 BY MS, DOROR: 

4 Q, Yes, 

6 A. Besides me? 

6 0. Yes, 

7 MR, TFNEMBAUHJ Object to the form, I 

8 reiterate ray previous objection, 

9 A, Yes, counsel would have some knowledge 

10 on that. 

11 BY MS, DOROFt 

12 0. Anybody else? 

13 A, About what now? 

14 MR, CLARRi Sane question, 

15 A. About trans-^shlpments. Trans-shipments 

16 between Mldco I and Hideo II, is that what you 

17 are talking about? 

18 BY MS, DORORl 

19 Q. No. 

20 MR, TBNRNBAOMi No, 

21 You used trans-shipments in your 

22 question, 

23 MS, DOROEi But not between Hideo I and 

24 Hideo II, 

Longeria & Goldstine 236 1030 Chicago 



1 A, So what are you talking about aa far as 

2 trana-Bhipment8 go? 

3 BY MS, DORGPs 

4 0, Your counsel objects when I ask a short 

5 question. Then he objects to a compound 

6 question when I ask a long questlonr which T 

7 don't really believe is a compound question. It 

8 is just long. 

9 But. it is very difficult for me to 

10 phrase this question because it can't be done 

11 without having it be very long, unless your 

12 counsel will let me do it in pieces. 

13 Let me try to ask a short question and 

14 if your counsel won't object, maybe we will get 

15 an answer. 

16 I am trying to find out whether anybody 

17 at RPA knows whether Motorola's waste was 

18 either -- I am going to ask. there are two 

19 questions. I will ask them separately. 

20 Motorola's was waste taken to Nidco but 

21 not disposed of there, was actually disposed of 

22 at some ether site other than Midco I and Hideo 

23 II. That's what I mean by trans-shipment. 

24 A. So you are asking whether anyone from 
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1 RPA knows that Motorola's wastes were disposed 

2 of someplace else other than Mldco? 

3 0. Vea. 

4 MR, TRNRNBATjHi Apart from what is contained 

5 in the documents, third-party material? 

6 MS, DORGFi Right, 

7 A, The documents don't indicate anything 

8 like that as far as I know, 

9 MR. TRNRNRAHMt The question is apart from 

10 whatever the documents and third-party materials 

11 are, whether there's someone in RPA who has 

12 knowledge, firsthand knowledge of that, 

13 A, Firsthand knowledge or any knowledge? 

14 MR. TRMRNBAOMI If it is apart from the 

15 documents that you have referenced, 

16 MS. DORGRi Personal knowledge, 

17 A, Of course, I can't speak for everyone 

18 in the Agency, but aa far as I am aware of, no 

19 one haa any information or knowledge that that 

20 ever eceurred. 

21 BY MS. DORGRi 

22 Q, Who would you aak who might have such 

23 knowledge? 

24 Who would you aak if you were trying to 
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1 detarmine whether anybody has It^ such 

2 knowledge? 

3 A, You mean anyone in FPA? 

4 0. Yea. 

5 A, I doubt if anyone In RPA has that 

6 knowledge, because they weren't at the site or 

7 weren't aasociated with the business that Nidco 

8 was conducting during its period of operation. 

9 Q. So you wouldn't ask anybody because you 

10 wouldn't have any people who you would think 

11 would have that knowledge? 

12 A. Right. 

13 0. Okay. 

14 I think you answered the question, the 

15 second part of my question, when you rephrased 

IS the question. 

17 Is there anybody who would have 

18 knowledge that Motorola's wastes was picked up 

19 by Hideo and just taken directly to another site 

20 ae opposed to the Midco sites? 

21 MR, TRNRNBAOMi Again, apart from various 

22 documents and transcripts you have identified? 

23 BY MS. DORGBt 

24 0. Right. 

, •< 11.— 
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1 A, Again as far as I know, this is i^PA 

2 employees? 

3 Q, Yes, 

4 A, As far as I know, no RPA employees have 

5 any information on that at all, that that ever 

6 occurred, 

7 0, Okay. 

8 MR. TRNRNBAOHt Can you read back the 

9 question that that was an answer to, please. 

10 (The record was read.) 

11 A. What is the difference between that and 

12 trans-shipments? It sound like the same thing 

13 to me, 

14 MS. DORGRt The first question had to do 

15 with waste possibly being taken to the Hideo 

16 property but not disposed of there, moved to 

17 another location for disposal. 

18 NR. TBNRtlBAnHt Well, I don't know that 

19 there is a question pending. You don't need to 

20 ask her questions. 

21 Is there another question? 

22 BY MS. DORGBi 

23 Q, The answer is you don't have any 

24 information? 
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1 MR, CLARK: The witnees juat wanted a 

2 clarification of a question, counsel. And now 

3 you are telling him not to answer. 

4 Does that answer your question, nr. 

5 Boice? 

6 MR. TBNFNBAOMi Re Is not qolng to ask 

7 questions. Is there anything that you want to 

9 add to your answer? 

9 A. No. 

10 MR. CLARK: That's fine. 

11 DY MS. DORGR: 

12 0, Did that change your earlier answer? 

13 A. No. I juat wanted, it sounded like the 

14 same question. 

15 Q. ^ One more question. 

16 Earlier you referred to interviews as 

17 being part of the body of information that 

18 relatee to whether Motorola arranged for 

19 diepoaal of wastes at the Midco site. 

20 When you refer to interviews, are you 

21 referring to interviews with anybody at KPA or 

22 are these all third parties you are talking 

23 about? 

24 A. There would be third parties. 
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1 MS. DORCRi Mo further questions. 

2 (Whereupon « short recess was taken.) 

3 NR. RARAGAMISt hack on the record. 

4 DIRECT RXAMINATION 

5 (CONTINOFID) 

6 BY HP. RAPAGAN ISt 

7 0. Mr. Boicor following your deposition 

R yesterdayr did you go bacic and get a list of the 

9 documents that were referenced relating to the 

10 history of removal at Nidco I? 

11 A. I got our response to the first set of 

12 interrogatories from the generator defendants 

13 that we prepared in 1985. 

14 Q, Did you bring those with you? 

15 A. Yes. 

16 Q» May I see them, please. 

17 While he is looking at that, would you 

18 get out the original ROD index that had the 

19 Capper memorandum in it, please. 

20 MR. TBNRNBADMt Off the record for a second. 

21 (Discussion had off the record.) 

22 A. Okay. 

23 BY MR. KARAGANISt 

24 Q. Could 1 see the Capper memorandum, 
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1 which you identified for me. 

2 That is a memorandum by Christopher J. 

3 Capper* C-a-p-p-e-r» to the administrator? 

4 A, Correct, 

5 Q. Okay, 

6 That's in a green binder entitled* " 

7 tJSRPA administrative record index Midco T* Oary* 

9 Indiana* September* 1987, Part 1 of 6"? 

9 A. Correct. 

10 Q, Now* the work that is referred to in 

11 the April 1* 1982 Capper menorandumr la that the 

12 work you referred to before as the removal 

13 action at Midco I? 

14 MR, TRNRNBATJNi Same Continuing objection. 

15 A, Yes. Although* there was also an 

16 action to put a fence around Midco I. 

17 BY MR, RARAGANISt 

18 0« Okay. 

19 A. Which is also considered a removal 

20 action. 

21 0. All right. 

22 Let's deal first with the actions that 

23 were part of the Capper memorandum* which I will 

24 want copies of, and on a break we will make 
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1 copies and then you can have your fellows baby 

2 ait while the copies are made* but we are going 

3 to mark them as exhibits. 

4 I will just mark it at this point with 

5 a removable sticker. 

6 MR, BRRMANi You are just marking that 

7 temporarily? 

R MR. RARAGANlSt Temporarily for copying 

9 purposes. Okay. 

10 Q. The work that is involved in the April 

11 If 1982 Capper memorandumf was then the removal 

12 of the barrels# the removal of some of the 

13 contaminated soil# and the placement of a cap; 

14 is that right? 

15 MR. TRNRNBAUH; Objection# no foundation. 

16 BY MR. KARAGANIS; 

17 Q. Go ahead. 

18 A. Installation or placement of a 

19 temporary clay cover# I would say# along with 

20 the ether things you mentioned. 

21 0. All right. 

22 Now# you mentioned a fence around Midco 

23 I. What action was taken with regard to a 

24 fence? 
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1 A* Prior to the removal of the drums, a 

2 fence was placed around the site, 

3 0, Was that a fence totally around the 

4 site? 

5 A, At Midco I? 

6 0, Yes, 

7 A, Yes. 

8 0, Okay, 

9 550 — 

10 A. As far ae I knew it was, it should have 

11 been, 

12 Q. Is Midco I totally fenced? 

13 A. At that time my understanding is that 

14 it was totally fenced, yes, 

15 0, Is it currently totally fenced? 

16 A. Hideo I? 

17 0. Yes, 

18 A, Yes, Hell, no. Because, part of the 

19 aide is east of Blaine Avenue and that portion 

20 is net fenced, 

21 Q, Was the site subsequent to the fencing 

22 expanded in sixe, is that right? 

23 Why wasn't that portion fenced in the 

24 initial fencing? 
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1 A, I believe It was. 

2 Q« I am sorry, T am confused. 

3 I thouqht you said to me there la a 

4 portion of the Kidco I site that is not fenced? 

5 A. That Is presently right. 

6 , 0. Okay. 

7 How did that happen, why wasn't It 

8 fenced? 

9 A, It was fenced prior to the removal 

10 action. That Is my understanding. Later 

11 somehow the fence got torn down, I presume. 

12 0. Do you know when the fence got torn 

13 down? 

14 A. No, I don't. 

15 0. Was It prior to the time of you 

16 becoming remedial program manager? 

17 A. Yea. 

18 Q* So it has been torn down since 1985y la 

19 that right? 

20 A. No, because the PRP's put a portion of 

21 It back up. 

22 Q. Did they put all of it back up? 

23 A. They put up to cut off the part west of 

24 Blaine Street. A portion east of Blaine Street 
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1 is not fenced. 

2 Q. Now. wee that done in consultation with 

3 RPA7 

4 A. What is that? 

5 0. The partial replacement of the fence? 

6 A. Yes. 

7 0. Okay. 

0 Did you ask the PRP's to fence the area 

9 east of niaine Street? 

10 A. I sent — I told Roy Ball that ATSDR 

11 had recommended that the portion east of Blaine 

12 street be fenced. 

13 Q. Did you ever ask the PRP's to fence the 

14 portion east of Blaine Street? 

15 A. No. 

16 0. Did you ever take action on your own to 

17 fence the portion east of Blaine street? 

18 A. Now we have thatv an RD contract# it is 

19 incorporated into that contract. 

20 Q. I am asking between the period from 

21 1985 to the time you became remedial program 

22 manager# or remedial project manager -* which is 

23 it? 

24 A. Project. 
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1 Q« -- remedial project manaqer and the 

2 time of the iesuance of the record of decialon, 

3 why didn't RPA ever fence the site east of 

4 hlalne fJtreet? 

5 A, Well, we probably -- it wouldn't have 

6 been a bad think to do. It would have been a 

7 good thing to do, but we didn't. I don't know 

e why. 

9 0. Would you have done so if you 

10 considered that the exposure of the site without 

11 a fence east of Blaine Street represented a 

12 threat to human health or welfare? 

13 MB. TBNBNDAunt I am going to have to object 

14 to this line of questioning. 

15 As I indicated yesterday, this witness 

16 is not our designee on any removal or has not at 

17 this point in time been designated as a designee 

18 OB removal type activities. 

19 And, furthermore, to the extent that 

20 yoo are asking questions as to the basis for the 

21 Agency's decision-making process on the removal 

22 activities, that would seem to me to be getting 

23 into a deliberative-process type decision. 

24 MR. RARAGANIB: I am asking whether or not 
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1 or notf this goes to whether or not the 

2 defendants have a basis and sufficient cause for 

3 refusing in your terms/ not in theirs, to obey a 

4 106 order, whether or not the Agency has 

5 considered existing conditions historically an 

6 endangerroent to public health. 

7 MW, TPNENBAIIMJ I don't follow that logic of 

8 that at all. 

9 MR. RARAGANIS: I am sorry that you don't. 

10 But, the fact is that if the Agency and 

11 this gentleman have known about a condition of 

12 an unfenced site for three years, they either 

13 did one of two thingst They either neglected 

14 their duty to fence the site and protect the 

15 public health or, alternatively, they believe 

16 that the site did not represent a significant 

17 enough health threat to take immediate action to 

IS fence the site. 

19 NR. TBNRNBAnMi Okay. 

20 It sounds like I don't agree with what 

21 you are saying, but it sounds like you are 

22 seeking to take discovery on the imminent and 

23 substantial endangerment issue and that, as you 

24 know, as we he have indicated, that is a 
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1 Bupposltloiir that la a record-review lasue and, 

2 therefore# that is not a proper line of 

3 diacovery* 

4 MR, RARAriANlS; Whether or not we are 

5 refusing to undertake an order in bad faith. 

6 MR. TBNFiMBArjM} You used the words bad 

7 faith. T don't know. 

8 Where do you see the words bad faith in 

9 the statute? 

10 MR. KARAGANlSt Well# do you consider that 

11 the refusal to obey an order with a good faith 

12 reason constitutes sufficient cause# Mr. 

13 Tenenbaum? 

14 MR. TRNRMBAOHi I an not here to debate the 

15 legal meaning of that section of the statute. 

18 But# I was just noting that for the record bad 

17 faith does not appear there. 

18 HR« RARAGANlSi There is a pending question. 

19 NR« RBATlWGt I wanted to wait to you are 

20 done. The question goes to the issue of past 

21 costs. 

22 NR. RARAGANISt That's right. 

23 MR. RRATlNGt As to monies that were 

24 expended and monies that are being requested. 
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1 As to what was doner T would like to find that 

2 out* What was done with the ntonlea? 

3 MR, TENRNBATjMt Which coBtB are you 

4 referring to? 

5 MR. KFATING: I will start Off with the 

6 fence* The condition of the propertiear both of 

7 the sites. 

8 MR. TRNRNBAUMt Which costs are you 

9 referring to that you think. 

10 MR* KRATINGI The past cost being claimed as 

11 to what was done by the RPA. 

12 There is also a 1985 — 

13 MR* TRNRNBAnNt The past COStS — 

14 MR, KEATING 1 — consent order issued as to 

15 what monies, what was to be done pursuant to the 

16 monies that were paid* And X think the question 

17 goes to that* 

18 MR* TRNENBAOMi I don*t see how. But, if 

19 there is a particular cost you want to ask the. 

20 witness about. 

21 MR* KEATING I The fence* He was on the 

22 fence* 

23 MR* TBNENBAUMi I think he has already told 

24 you* I don't even know whether the fence is one 
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1 oC the costs. 

2 ne has already told you about the fence 

3 therov and I don't know what costs in connection 

4 with the fence he can say more about. 

5 MR, RRATINGJ T don't know who took the 

6 fence down. I don't know who paid for it. T 

7 know who paid for putting the fence up. I would 

8 like the find out who the hell took it down, if 

9 that occurred. 

10 NR. TRNRNRAnMi T don't know what the facts 

11 are there. 

12 Rut, if you want to ask your questions 

13 in terms of whether or not RPA is seeking costs 

14 relating to the putting up or taking down of a 

15 fence, then that would be a legitimate question. 

16 BY MR. KARAGANXSt 

17 Q. Mr. noice, I want to show you a map or 

18 diagram that is called Figure 1-2 Midco I site 

19 boundaries that is contained as a map in a 

20 document called, "Declaration for the record of 

21 decision, Midco I." 

22 Are you familiar with that map? 

23 A. Yes, 

24 Q. All right. 
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1 Olrectlnq your attention to that map* 

2 it shows that the site that is called Mldco I 

3 site extends across Blaine street* does it not? 

4 A, That's correct. 

5 Q. Is it your testimony that the fenced 

6 area is only the area along the western side of 

7 Blaine street? 

8 A. That's correct. 

9 Q, Okay. 

10 Do you know whether the site east of 

11 Blaine Street was ever fenced? 

12 A. I believe it was fenced* yes. 

13 Q. What data do you have to support that? 

14 A. There is an aerial photo that shows a 

15 fence including that portion of the site. 

16 0. Okay. 

17 Directing your attention to an April 

18 13* 1982 nenorandun* which is a memorandum from 

19 Oeorge Madny* M-a-d-n-y* to a Captain Harold 

20 Norton* subject* 'Fencing of Nidco I and ll.* 

21 Are you familiar with that document? 

22 MH. TRNBNBAOMt While the witness is 

23 reviewing the document* I will state for the 

24 record again the Onited states' position that 
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1 diBcovsry into Imminent and substantial 

2 endangerment is a record issue and therefore is 

3 not proper. 

4 I am allowing a couple questions to see 

5 if you can tie this together^ subject to my 

6 objections. 

7 MP. KARAOANISi It is both costs and 

H sufficient cause# sir. 

9 MP, TPMRNPAHM: You have not — we don't 

10 agree with what you said on sufficient cause. 

11 You have not said anything to take that outside 

12 of a record issue in our view. 

13 So I am allowing the witness to answer 

14 subject to my objectionsr just on a very limited 

15 basis to see if we can tie this into any cost 

16 issue* So far it hasn't been tied in. 

17 A. I have seen this letter before. Yes. 

18 BY KB* KAPAGAMISt 

19 Q* Does that memorandum indicate that at 

20 the request of the os Attorney's Office# the 

21 Blaine Street portion of the site was not 

22 fenced? 

23 A* It says that — 

24 MP. TENENBAOMt We haven't established 
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1 What — 

2 We have established he has seen this 

3 letter. We haven't established he knows 

4 anything else about its meaning. 

5 WY MR, KARAGANISt 

R Q. Well, the letter Indicates, the 

7 memorandum which ia part of what you 

S euphemistically called the record indicates that 

9 at the request of the US Attorney's Office. 

10 Blaine Street was not fenced. 

11 Now I am trying to find out whether 

12 Blaine Street ever was fenced or wasn't fenced. 

13 There is an apparent inconsistency between the 

14 record and this witness' testimony. 

15 MR. TRNENBAUMI He can only tell you what --

16 That is the whole point that I was 

17 making earlier, that this witness didn't start 

18 working for the Agency on this site until 1985. 

19 NR. RARAGANISt But he knows about the site. 

20 NR. TSNBNBAUMt Therefore, that is why I 

21 said he was not being designated on removal-type 

22 issues. 

23 NR. KARAGANiSt He knows about the site. Re 

24 indicated that at one time he believed that the 
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1 flite wa3 fenced east of niaine Street. 

2 I am simply trying to find out looking 

3 at this memorandum, which indicates that the 

4 site wasn't to be fenced east of Blaine Street, 

5 whether or not that refreshes his recollection 

6 and will clarify whether historically the site 

7 has been fenced east of Blaine Street. 

8 MR. TRNEMBAUMi We Will See if this 

9 refreshes the witness' recollection. 

10 But, I will ask the witness to please 

11 limit his testimony to what he personally knows 

12 to be a fact. And if somebody else knows the 

13 answer to the question, then the witness should 

14 indicate that somebody else would know the 

15 answer to the question. You are not here to 

16 speculate. 

12 A. We could look at an aerial photo. 

18 BY MR. RARAGANISi 

19 0« Is there an aerial photo in the record 

20 which would reflect what the status of the 

21 fencing around the site was? 

22 A. I think there is a photocopy of an 

23 aerial photo. I don't know whether that would 

24 be clear enough or not, but it might be. 
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1 Q« Are there aerial photos* copies of 

2 aerial photos In the record — xerox copies l 

3 take It you are referring to? 

4 A. Yes. 

5 o. Where are the originals of the photos? 

6 A. In RPA'8 office. 

7 Q. So the originals of the photos are not 

fl part of the record* la that correct? 

9 A, They are not part of the physical 

10 record that la a available for public review. 

11 Of course* the public could also always request 

12 to see the originals If they wanted to. 

13 Q. Okay. 

14 Is It part of the record that has been 

15 certified to the court? 

16 A. Yes. 

17 Q. The photos? 

18 A. Yes. 

19 Q. The photos are? 

20 A. Yes. 

21 Q. They are Included In the physical 

22 record that has been certified to the court? 

23 A. We certified the index to the court* 

24 not the physical record. 
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1 Q. Would you brinq th« photos back after 

2 the lunch breakr please? 

3 A. Okay, 

4 0, Nowr directing your attention to the 

5 time during which the you say the fence came 

6 down east, of Blaine Street, 

7 A. I know it wasn't there, 

0 0. All right. 

9 A. In fact — 

10 0. When did you first notice it wasn't 

11 there? 

12 A. When I became RPH, 

13 Q, In 1985? 

14 A, Yea, 

15 0, All right. 

16 MR. TRNRNBAONi Row is this relevant to a 

17 cost issue? 

18 NR. KARAGAWlsi It is relevant to a cost 

19 issue and relevant to sufficient causey if the 

20 gevernnent is seeking to recover costs that 

21 relate to the fencing of a site or the enclosure 

22 of a site as being necessary under either 

23 Section 107 of the NCR or Section 106. 

24 We would argue that it is not necessary 
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1 and not required under the NCP in part because 

2 the qovernment hasn't done anything about it for 

3 five years. 

4 MR. TRNRNRAOMi He juot Said that the ATSDR 

*> recommended to Mr. Rail that a fence be put up. 

6 MR. KARAGANISt He didn't Say ATSDR 

7 recommended. Mr. Rail recommended that the 

8 fence be put. He said that he recommended that 

9 a fence be put up. He said he was told by Mr. 

10 Rail. 

11 Listen to the testimony, please. Tou 

12 just said that ATSDR told Mr. Rail. 

13 MR. TPNENRADNt I muat have misstated that. 

14 MR. RARAGANISI You did misstate the 

15 transcript. 

16 Nov I am trying to recreate accurately, 

17 Mr. Tenenbaum, the facts that occurred with 

18 regard to the fencing. 

19 NR. TBNENBAllMi You didn't ask the witness 

20 yet whether he is seeking cost of fencing or 

21 whether that was already paid as part of the 

22 partial consent decree. 

23 NR. RARACiANlSt You are seeking in your 

24 complaint a declaration, Mr. Tenenbaum, that we 
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1 should be liable# the defendants should be 

2 liable for all future costs# including fencing. 

3 0, T take it you are seeking fencing# are 

4 you not? 

5 MR. TFNRNRAITM:. That is a new question. 

6 QY MR. KARAGANISt 

7 Q. Are you seeking fencing costs? 

8 A. T guess that hasn't been determined 

9 yet. 

10 Q. Well# are you seeking to fence this 

11 site? 

12 A. We are proceeding with that# yes. 

13 0. All right. 

14 Are you seeking to recover those costs 

15 from the defendants? 

16 MR, TRNEMBAOHI I have to object on 

17 questions on future costs as being speculative. 

18 MR. RBATlNGi Wait a minute. 

19 Re is speculating on whether it has to 

20 be fenced. l will stipulate that it doesn't 

21 have to be fenced If you want to do that. But# 

22 if he doesn't# if he is going to say I want it 
' » 

23 fenced# I might want costs and I might not. 

24 MR. TRNBNBAnHi That is a matter of future 
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1 costs. If the fencing is done sometime In the 

2 future# then the United States will come to the 

3 court with the appropriate application for 

4 approval of those costs# or perhaps It might 

5 not* At that time you can ask that. 

6 . MR. RRATIMGJ We have asked him about the 

7 necessity of fencing* If then he has to come 

8 back for a deposition# that would be ridiculous* 

9 BY MR. RARAGANIS: 

10 o. Mr* Boice# let me lay a foundation* 

11 Mr* Bolce# when do you intend to fence 

12 this site? 

13 MR. TENRNBAUHt Object to the form. 

14 MR. KRATiNGt 1 have a question# Joe* The 

15 fence might not have to be put up for a number 

16 of years* 

17 MR* RARAGANISI That's what I am asking. 

IB MR* KBATlNGt His counsel just said that. 

19 HR* TBNBNBAUMt I did not say that* 

20 BY MR* RARAGANISI 

21 Q* Let's let the witness answer. 

22 ; When is the fence going up? 

23 MR* RBATlNGi I am willing to stipulate to 

24 it# though* 
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1 MR, TRNRNRAnMi I did not oay that. You are 

2 mlaatatlng what I said. I aald that an 

3 application to the court for future costs might 

4 not be made. 

5 ny MR, KARAnANISt 

6 0. When la the fence going up, Mr. Boice? 

7 A. Well, we have a contract. 

8 MR. TRNRNBAUHt This Is future coata. 

9 A. Well, a contract for remedial design 

10 that also includes maintaining and extending the 

11 fence at Midco I. 

12 BY MR. RARACANISl 

13 0« When doea the contract call for the 

14 extension and completion of the fence around 

15 Midco I east of Blaine Road? 

16 A. We have authorized the contractor to 

17 proceed with that work. We are anticipating 

18 some delays in getting approval for cutting off 

19 Blaine street. And if we can't, then I'm not 

20 sure what we will do. we might just fence the 

21 east portion separately. 

22 0. You have authorized the contractor to 

23 proceed with the construction of a fence around 

24 the site? 
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1 A, No, to initiate arrangements to put the 

2 fence up. 

3 Q. ts there a construction schedule with 

4 the contract? 

5 A, Ho, it hasn't been finished yet. 

6 0. The construction schedule hasn't been 

7 finished? 

8 A. No. We don't have any work planned for 

9 conducting the work. 

10 Q. Rut you do have a contract? 

11 A. Yes. 

12 tinder the ARCS contract, they are 

13 authorized to -- after we write up the contract, 

14 they are authorized to initiate -- usually 

15 initiate the work plan. In this case we gave 

16 them authorization to proceed with the fence at 

17 the same time as they are preparing the work 

18 plan. 

19 Q. Who did that? 

20 A. Who did what? 

21 Q. Who gave them the authorization? 

22 When you say you, is that you? 

23 A. Our contracting officer. 

24 Q. Your contracting officer. 
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1 With respect to the contract^ is that a 

2 document? 

3 A. The contract? 

4 Q, The contract to do additional work at 

5 Hideo I. 

6 A. There is an ARCS contract. That's an 

7 overall national, region-wide contract. 

8 Q, All right, 

9 A, Besides that, then under that contract 

10 we prepare work assignments. 

11 0, All right. 

12 A, And those work assignments go through 

13 an approval procedure, it has to go through some 

14 of the supervisors, 

15 0. Okay, 

16 A, It goes all the way through Val 

17 Adamkus, 

18 Q. Okay. 

19 Is there a pending work assignment 

20 proposal with respect to nidco I? 

21 A, What is the work assignment proposal? 

22 Q. You indicated there were work 

23 assignments made on specific sites under a 

24 overall regional contracty is that correct? 
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1 A. Yes. 

2 I said that wo prepared a work 

3 assignment for remedial design that includes 

4 maintaining and extending the fence at Midco I. 

5 Q, All right. 

6 Now, who is that work assignment to? 

7 A. The contractor selected was Roy P. 

8 Weston. 

9 0* This is the same contractor who served 

10 as a technical consultant to you in the 

11 preparation of the record of decisioni is that 

12 correct? 

13 A. Yes. That was part of his previous 

14 work assignment. 

15 MR. TRNENRAOMi I want to reiterate my 

16 continuing objection to a question on future 

17 costs that have not yet been specified to the 

18 eoart. 

19 BY MR. RARAGANISs 

20 0. With respect to the work assignmentf ii 

21 that in the form of a document? 

22 A. The work assignment? 

23 0. The one that you have prepared for 

24 remedial design. 
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1 A. Yes. 

2 Q, And when was that prepared? 

3 A. It was prepared about two months ago, a 

4 month ago, 

5 Q, Has that now been approved by the 

6 regional administrator? 

7 A, Yes. 

The money was approved by the regional 

9 administrator via an action memo. 

10 Q. There is an action memo? 

11 A. He doesn't actually review all the work 

12 assignments, necessarily, but he approves the 

13 obligation of the money. 

14 0. When was that approved and was there 

15 such an action memo? 

16 A. About a month ago, more than a month 

17 ago. 

18 0* Well, more than a month ago. 

19 Does that mean it was done in June or 

20 waa it done in May, what month? 

21 A. It was probably in June. 

22 Q. In June. 

23 And what next has to take place in 

24 order for Roy P. Weston to proceed with 
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1 construction of a fence? 

2 A. I understand that they are oolng to 

3 submit A work plant and they have contacted some 

4 contractors. And then we will have to get with 

5 our legal people some how and find out If we can 

6 cut off put it across Blaine street. 

7 Q. T see. 

8 They are to submit a work plan. When 

9 Is the work plan due? 

10 A. It should be due any time now. I don't 

11 know exactly. 

12 0. Do you have a date? 

13 Did you send then a letter or call them 

14 on the phone and say please have the work plan 

15 In by X date? 

16 A. There's a schedule for them to submit 

17 it, but I don't remember the exact date. 

18 Q« Is that a written schedule? 

19 A. Yes. 

20 0* And Is that In August of 1990 to submit 

21 the work plan? 

22 A. I believe so. yes. 

23 Q. What happens after the work plan Is 

24 submitted? 
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1 A. Well, I just told you, we review the 

2 work plan and then we will get with our attorney 

3 and see if we can make the arrangements to put 

4 the fence across niaine street. 

5 0. And how will you go about putting the 

6 fence across Blaine Street? 

7 A. T don't know what you mean. 

8 0. Well, you say you have to get with your 

9 attorneys to see if you can put a fence across 

10 Blaine Street. I didn't know attorneys were 

11 fence builders. 

12 MR, TEMBMBAOMi Object to the form of the 

13 question. 

14 BY MR. RARACANIS; 

15 Q. What do attorneys have to do with it? 

10 A, As you know, Blaine Street is a public 

1? right-of-way. We have to make arrangements to 

Ifl aoo if we can cut off that public right-of-way. 

19 X£ we can't, then we will have to build the 

20 fence in a different way. 

21 0. Does EPA have authority to cut off the 

22 public right-of-way? 

23 MR. TRNENBAOHt Objection. Calls for a 

24 conclusion. Also this line of questioning is 
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1 all hypothatlcal. 

2 BY MR. KARAGAMISl 

'3 Q. no ahead. 

A A, I don't know. 

S 0. Do you know* your request as part of 

a your Section 106 unilateral administrative order 

7 for Midco I, did that request my clientr 

0 American Can Company^ to put a fence around 

9 Blaine Street on the eastern aide of the site? 

10 A. It included fencing the site. Yes. It 

11 would have included restricting access to the 

12 site. 

13 Q. Do you know whether my client has the 

14 legal authority to close off Blaine street? 

15 NR. TRNFNBAnH: Object to the form. 

16 A. Do I know? 

17 I am not a lawyer, but you should know 

18 bottec than I do. I imagine they wouldn't have 

19 that authority. 

20 BY MR. RARAGANISi 

21 Q« All right. 

22 Does your order call for them to close 

23 off Blaine Street? 

24 MR. TBNBNBAUHt Object tO —• well — 
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1 A« No• 

2 It calls for controlling the site. 

3 Well, during the remedial design process, as 

4 well as the remedial action, they have to 

5 restrict site access. 

6 BY MR, KARAGANISi 

7 0. Again, so that I can properly advise my 

9 client, what does the order specifically say 

9 with regard to the fencing of the site at Midco 

10 I? 

11 A. Well, you could get out the order 

12 yourself and read it. Generally, it says that 

13 you will need to restrict access at the site. 

14 And it didn't go Into the specifics of whether 

15 Blaine Street would be cut off or not. 

16 Q. Why is It important to cut off Blaine 

17 Street? 

18 MR. TRNRNBAUMt Well, I am going to again 

19 reiterate my continuing objection. 

20 And I still object to questioning on 

21 future costs as well. 

22 MR. RARAGANlSi I am trying to find out what 

23 we are supposed to do. 

24 MR. TRNRNBAOMi I think the answer is to 
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1 tryinq to find out what --

2 HR, RARAGANlSi What we are supposed to do 

3 under the order. 

4 MR. TBNRNBAUM: I thought "hc already 

5 indicated that. 

6 MR. KARAGANISx No. 

7 fie said to restrict access. I am 

8 trying to find out what restrict access means so 

9 I can advise my client. 

10 Q. Does it mean cutting off Blaine Street? 

11 MR, TBNRNBADMi Is a deposition the 

12 appropriate way to ask for an interpretation of 

13 an order? 

14 MR. RARAGANISI The deposition is an 

19 appropriate way. 

16 I take it the position of the 

17 government is that we are refusing to comply 

18 with or are violating an order. 

19 One of the things I am trying to find 

20 out ie what does the order require with respect 

21 to site closure. 

22 MR, TENRNnAOMi You are asking for -- you 

23 are asking him to interpret whether act A, B, or 

24 C would comply with the order. 
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1 MR, RARAHANIf?: No, 

2 I am asking him to interpret what it is 

3 about niaine f^treet that makes niaine Street 

4 itself a cause or a need to protect against any 

5 kind of endangerment. Why do we have to close 

6 off giaine Street, 

7 FIR. TFWENSAOMJ That is not endangerment. 

8 It is not — 

9 MR. KARAnANISs It is, if it iS we don't 

10 have legal authority to do it, sir, 

11 MR. TRNRNBAUH* The line of questioning is, 

12 sounds like it is getting to imminent and 

13 substantial endangerment. 

14 MR. RARAGANISs What it sounds like to me is 

15 we have just discovered, among other things, one 

16 reason why it la legally impossible to comply 

17 with an order, if the order encompasses closing 

18 off Blaine street, 

19 MR. TBwewBAnMt The witness has testified. 

20 Re is not a lawyer, so he can't tell you what is 

21 legally possible, 

22 MR. KARAGANISI Is it the government's 

23 position that we have authority to close off 

24 Blaine Street? 
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1 MR. TFNfUNnArjM* We are not here to tell you 

2 what the legal position of the United States is. 

3 We are here to take factual teotlmony 

4 from the witness. 

5 MR. RARAHANIS: I am trying to find out what 

6 it iSf whether we will be considered in 

7 violation or considered creating a hazard to 

R public health if we don't close off Blaine 

9 Street. 

10 We are trying to find out — 

11 MR. TRNSNBAUMi Your Client hasn't even 

12 indicated in our view that it is willing to 

13 comply with the orders yet. So that question is 

14 premature. 

15 MR. KARAGANlSt We have a trial in two 

16 months. 

17 We have indicated to you that we are 

IB prepared to proceed with actions that involve 

19 design work and preliminary work prior to trial. 

20 One of the questions obviously that is involved 

21 according to this witness* testimony in design 

22 work is the fencing of the site. You are saying 

23 that --

24 MR. TRNBNBAOMi I am not sure. He said that 
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is part of tho design work. 

NR. KARA(;ANI<;; Tt Is a work assignment for 

remedial design. T think he said that was part 

of the package. 

A. Our work assignment to our contractor. 

6 As far as the unilateral administrative 

7 order, naturally in the statement of work we 

8 can't go into the details of how, for example, 

9 we say you prepare the remedial design for the 

10 general remedial action. We can't get into the 

11 details of how each step in the design will 

12 proceed, in fact. 

13 And the same with the remedial action. 

14 To some degree the remedial action will depend 

15 on the results of the remedial design and 

16 subsequent documents. 

17 BY NR. RARAGANISt 

18 Q. X take it fencing would have been part 

19 of the remedial design work had you allowed the 

20 defendants to proceed? 

21 NR. TRNRNBAUNt Design Of the fencing or 

22 implementation of the fencing? 

23 MR. RARAnANlSi No. The fencing 

24 implementation would have been part of the 
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1 remedial deslijn package. 

2 . Q* It Is part of the Roy F. Weston 

3 remedial design package^ Is it not, the actual 

4 construction of the fencing? 

5 MR. TPWFNRAtTMs We are talking about 

6 phraseology here# labeling here. 

7 BY MR, KARAGANIS: 

0 Q. Let's talk about physical construction 

9 of the fencing. That is part of the remedial 

10 design work assignment for Roy F. Weston# is it 

11 not? 

12 MR. TRNRNBAnMt I object SB ambiguous. 

13 A. Yes. 

14 BY MR. KARAGANIS0 

15 Q. All right. 

16 Had you allowed the defendants to 

17 proceed with their remedial design work# that 

18 would have included construction of fencing# 

19 would it not? 

20 MR. TBRRNBAUKi HOW would he know what the 

21 defendants were willing to do? 

22 NR. KARAGANISI Because it was part of the 

23 order. 

24 0. The remedial design would have included 
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1 under the order construction of fencing, would 

2 it net, Mr. nolce? 

3 A, It wasn't specifically mentioned that 

4 you would have to extend the site, the fencing, 

5 fencing the site east of niaine Street. But, 

6 that is one thing I would have discussed. 

7 I think I should note that it might be 

8 possible, for example, if we can't cut off 

9 Blaine Street just to fence the oastern portion, 

10 That night have been what .they did for the 

11 remedial action, too. 

12 Q. I am sorry, what who did for the 

13 remedial action? 

14 A. For removal action, I mean. 

15 0* To fence off just the portion of the 

16 site that is east of Blaine Street? 

17 A. Right. 

18 Q. Leaving Blaine Street open? 

19 Ao Leave Blaine Street open. That might 

20 be what happened. 

21 Q. Would that be sufficient to protect 

22 against an endangerment to public health? 

23 MR. TENRNBAOHt I have to Object and 

24 instruct the witness not to answer. 
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1 It l8 seeking a legal conclusion and 

2 seeking discovery on a record issue. 

3 QY MR, KARAnANIS* 

4 Q, Other than your counsel's instruction 

5 not to answer, do you have knowledge as to 

6 whether leaving Rlaine Street open would 

7 represent an acceptable or unacceptable 

8 endangerment to public health? 

9 MR, TRNKNRAUMt Are you asking him whether 

10 he would know the answer if I allowed him to 

11 answer? 

12 NR. RARACANlSt That's correct. 

13 A. It is hard to answer yes or no, 

14 Q, What is your answer? 

15 A. We know that --

16 MR. TRNRNRAUMi Wait s minute. 

17 He just wants to know whether or not 

18 you would be able to provide an answer to his 

19 question if I didn't instruct you net to answer. 

20 8e the answer to that question is either yea, 

21 you would, or no, you wouldn't, or you are not 

22 sure, 

23 A, It would probably take some study, 

24 
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1 BY MR. KARAGANISs 

2 0« After you studied it, do you think you 

3 could give an answer to that question? 

4 A« I think after T consulted with other 

5 people, yea. 

6 0. 1 take it the sole reason for you are 

7 not anawering that question is your counsel's 

8 Inatructionf is that right? 

9 A. I'm following my counsel's 

10 Inatructiona. 

11 Q. Nr. Boice, when did ATSDR suggest 

12 fencing the site east of Blaine street? 

13 A. I don't remember, it would have been 

14 maybe '88 or '89. 

15 Q, Was that how the — I am sorry. 

16 At the lunch break I would also ask you 

17 to bring with you the work assignment for 

18 reaedisl design, the action memo of the 

19 adnlnistrator and the schedule which 

20 incorporates time lines or time deadlines for 

21 submitting various components of the remedial 

22 design, including the work plan that you 

23 referred to. 

24 While we are on that subject — 
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1 HR. TRNFKTiAUMi We will take your request 

2 under advisement, 

3 MR, RARAGANIS} Mr, Tenenbaum, at one point 

4 Mr. Finch had asked -- Mr, Roice had testified 

5 with regard to a memorandum attached to a letter 

6 by Mr, Harketr which related to the time which 

7 it would take for pump and treat to achieve 

R cleanup action levels versus some other, 

9 MR. TBMRNBAUMi That was provided to Nr. 

10 Finch, 

11 MR, RARAGAMiSi That was provided for Mr, 

12 Finch, along with the drafts of the PSs? 

13 MR. TENEMBAtiMi There's a letter that Mr. 

14 Finch requested with an attachment to it which 

15 was provided to him, I don't know what draft 

16 you are referring to, 

17 BY MR, RARAHANISt 

18 0. Let's go to ATSDR. 

18 NR. TMNRNQAOMt Let me juBt for the record 

20 state that I know it was shown to Mr, Finch, 

21 I can't remember whether a copy — we 

22 made a copy or not or whether we gave him an 

23 extra copy of it, 

24 MR, RARAGANISI I would like a copy of the 
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1 letter. I believe you said it was In your 

2 teetlmony it was a letter from Mr. Marker with a 

3 memorandum attached. 

4 MP, TRNFNBAUHi From Mr. Ball you mean? 

5 MR. KARAHAMISt T don't know who the 

6 memorandum was from, thouqh the transcript 

7 indicates that there was a memorandum attached 

8 that related to the time at which pump and treat 

9 was to take place. It is one of the bases Mr. 

10 Boice used to reach his conclusions with regard 

11 to bad faith. 

12 MR, TRNRNBAUMi I am not sure. We will try 

13 and locate whatever it was we produced to Mr. 

14 Finch, but I am not sure we are talking about 

15 the same thing or not. 

16 BY MR. RARAGANISl 

17 Q. Let's go on to ATSOR. 

18 Nr. Boice# when did ATSDR got involved? 

19 A. They have been involved since at least 

20 1981# I believe. 

21 Q. First of all# would you state for the 

22 record what ATSDR is? 

23 A. It stands for the Agency for Toxic 

24 Substances and Disease Registry. The 
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1 predecefieor aqency was o- there was a 

2 predecessor agency to that* that was Involved as 

3 early as 1981. I don't remember the name of the 

4 Agency. 

5 0. When did the agency called ATSDP get 

6 involved? 

7 A, Well, when they became — when they 

8 were formed, the predecessor, what was it, 

9 Atlanta, in Atlanta, the Center for Disease 

10 Control — 

11 Q. Yes. 

12 A. was the predecessor agency. 

13 Q. What did the Center for Disease Control 

14 do at the site? 

15 A. Prior to the Midco I removal, there 

16 were complaints, health complaints by various --

17 by some citisens in nessville, which is a 

18 portion of the Hammond near Midco I. 

19 One of them attributed some Illnesses 

20 to the Bite and ATSDR or t should say the Center 

21 for Disease Control representative investigated 

22 that and provided a response for RPA and for the 

23 public. 

24 o« Is that response in the record? 
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1 A, I believe it is, yes. 

2 Q« And can you identify where that 

3 response is? 

4 A. I would have to look through the 

5 record. 

6 0. Directing your attention to Dolce 

7 Exhibit 3. which is the certification of various 

R indices to various administrative records. 

9 Would you identify where the CDC 

10 response is? 

11 A. This is Midco I. 

12 0. Do you have a date on the document from 

13 the index? 

14 A. I wanted to look at the document to 

15 first make sure it is the correct one. There 

16 may have been more# too. I'm not sure. 

17 Here is one dated June 21. 1902. 

IS Q. June 21, '82. 

19 Let's just stay with the first one. 

20 When you say here is one, who is the author, 

21 what is the agency? 

22 A. The author is Gary Ford Stein, HD. 

23 0. stein? 

24 A. Yes. 
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1 

2 
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20 

21 

22 
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24 

Q, First name <lary? 

A, Gary. Gary Ford Stein. 

0. All riqht. 

A. He is a medical epidemiologist. 

0. All right. 

A. In the Center for Environmental Health. 

Center for Disease Control, Atlanta, Georgia. 

0. All right. 

What agency is that part of? 

A. Department of Public Health and Human 

Services. 

Q. That's the US Department of Health and 

Human Services? 

A; That's correct. 

Q. Okay, 

The title of the document? 

A. There is no title. It is a letter. 

Q« Dees it refer to any kind of Interim 

health assessment? 

A* Tes. 

The first sentence states that this 

letter constitutes an interim health assessment 

for the Hideo I site in Gary, Indiana. 

Q. Now, we had copied, you were kind 
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1 enough to bring with you today the responees, 

2 objections of the United 5;tates to the 

3 interrogatories filed in 1905. 

4 You indicated that that document 

5 included a chronology of the documents leading 

6 up to removalr la that right? 

7 A, Yea. 

8 Q. This is for Hideo !• 

9 Could you tell me what that chronology 

10 is, and then identify the documents? 

11 A, I would have to — 

12 Q. It is right there. 

13 A. Okay. The chronology is part of an 

14 Fxhiblt C~I. Tabulation of USEPA activities at 

15 the Hideo I site. 

16 0. Okay. 

17 You were going to identify the 

18 deeumenta that preceded the memorandum by Capper 

19 that waa at the administrator level? 

20 A. The documents preparatory to the Hideo 

21 I removal action? 

22 0. That's correct. 

23 A. This includes the fencing of the site? 

24 0. Yes. The various removal actions^ 

Longoria a Goldatine 236 1030 Chicago 



1775 

1 including the fencing, 

2 A, Okay. There are several pages of 

3 documents here. 

4 Q. Let's go first to the pages that would 

5 deal with the identification of the conditions 

6 for which removal was required. 

7 What documents relate to the 

8 identification of conditions for which removal 

9 action was required? 

10 A. Welly then we might -- that is not just 

11 only for preparatory, that is not only then 

12 documents preparing for the removal action. 

13 That would include all the documents including 

14 analytical data and inspection reports prior to 

15 the removal action. 

16 Q. I take it removal action is not 

17 something that is automatic, there has to be 

18 seme independent kind of factual basis for it; 

19 is that right? 

20 MR. TRNFNBADNt Object, no foundation. 

21 BY MR, RARA0ANI8T 

22 Q. You don't automatically order removal 

23 action at every site, do you? 

24 NR. TRNRNBAOMi Rim personally? 
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1 MR, KARAGANIS# RPA, 

2 MR, TRNRNBATTMi Objection, No foundation, 

3 This witness is not designated to testify as to 

4 removal actions. 

5 BY MR. KARAGANIS: 

f* . 0, Go ahead, 

7 A. I am not in the removal program. 

8 Someone else would be better to testify 

9 regarding the procedures for Initiating removal 

10 actions. 

11 Q« What kind of documents? 

12 A. Some type of documents are needed. 

13 Yes. 

14 0. What documents are needed? 

15 MR. TENRNBAOMi Same objection. 

16 A. So you are not following up on this 

17 question? You are changing your question? 

18 BY NR. KARAGANIS: 

19 0. Let's take it, at the regional 

20 administrator level. 

21 What documents go to the regional 

22 administrator that say this is why we need 

23 removal# and this is the removal that is needed? 

24 NR. TFNBNBAnNi Same objection. 
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1 This witneas haa teatiflad that he is 

2 net the person to testify about removal. 

3 BY MR, KARAOANIS: 

4 0, Go ahead. 

5 A. T can point out which documents were 

6 generated for Midco 1, 

7 Q, Please. 

8 A, Putf as far as general procedures, I'm 

9 not that knowledgeable about general procedures, 

10 0. All right, 

11 What documents were generated — 

12 MR, TRNRNBAUMt Further, I would also point 

13 out there has been no foundation established 

14 that you the United states is seeking costs 

15 relating to these, for these pre-1985 

16 activities. 

17 MR, RARAGANISt One of the things that will 

18 bo established is the United States is seeking 

19 doable costs here, because you have already had 

20 the action and already recovered monies from us 

21 and, therefore, the united States is not only in 

22 violation of the statute but is in violation of 

23 the consent decree, 

24 MR, RRATlNGi And where is the fence? 
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1 NR. KARAGANIST Where Is the fence that we 

2 paid for? 

3 MR, KRATiMGi t<7here is that fence? 

4 ny MP, KARAGANIS: 

5 0, Go ahead, Mr, Roice, please identify --

6 MR, TRNRKBAHMi Vou have ROt established any 

7 foundation for the aelf-servinq statement you 

8 just made, 

9 There's no foundation for any of these 

10 questions. And we are proceeding down a path of 

11 questions that purportedly have something to do 

12 with cost, and you haven't even established 

13 whether or not this is part of the costs that 

14 are being sought. 

15 BY MR, KARAGANISt 

16 0, Go ahead, Mr, Boice, 

17 MR, TRMBMBAUMt I am going to have to cut it 

18 Off at some point. I will let it go on for a 

19 while, 

20 A, Okay, 

21 My understanding of the request is that 

22 you want documents relating to or leading up to 

23 the removal actions that had to do with approval 

24 of the removal action? 
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BY MR. KARArSANIBl 

Q» Yes. 

A. Okay. 

I can't answer It without looking at 

the documents. In some cases I could list the 

ones that look like they are probably related to 

the approval of the action. 

Q. Why don't you do that firatf list the 

ones that are probably related. 

MR. TENRNBAOMi Same continuing objection aa 

the other objections. 

A. Regarding the fence installation, 

there's an April 1$ '82 telephone memorandum 

from James Rogers^ US Coast Guard. 

BY MR. KARAGANISl 

Q. What page are you on of the c-l 

exhibit? 

A* This one, where it says 6-2 to 9-81. 

Qa 6-2 to 9. I am sorry, what is the 

page prior to that page, is there a numbered 

page? 

A. NO. Oh, the previous one is numbered 

4. 

Q. All right. 
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1 A, I am saying these may be related to the 

2 approval. 

3 Q. Right. I understand. 

4 That relates to the installing of the 

5 fence around the area? 

6 A. Yea. 

7 0. Go ahead. 

8 A. There's an April 13, 1982 letter from 

9 George Matany. 

10 Q. April 13, '82. 

11 Are these documents in chronological 

12 order? 

13 A. On this tabulation they are, yes. 

14 0. So I simply look for — 

15 A. They are under this June 2 to 9, '81 

16 action for fence installation. 

17 Q, All right. 

18 So if I am reading this correctly, the 

19 other documents that relate to the fence 

20 installation are shown under the heading, 

21 "documents generatedi" is that right? 

22 A. Yes. 

23 0. Okay. 

24 , A. I said that already. 
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1 There's a May 7, '81 memo from 

2 Commander Ninth Coast Guard District, 

3 0, I can read that, Mr. Dolce. That 

4 relates to fences. 

5 Let's go on and talk about the other 

6 actions, putting on of what you called the 

7 temporary clay cover. 

8 A. You mean removal of the waste? 

9 0« Demoval of the waste and the clay 

10 cover. 

11 What else was there? 

12 MR. TRNRNBADMc Same Continuing objection. 

13 A. Removal of the top one foot or so of 

14 highly contaminated soils, surface soils. 

15 BY MR. RARAGANISl 

16 0. Right. 

17 What documents relate to that? 

18 km Okay. There is a June 11, 1981 memo 

19 from Scott HcCone, M-c-C-o-n-e. 

20 0. All right. 

21 A. There is a July 23, 1981 memo from Greg 

22 vanderlaan. 

23 0. Okay. 

24 Is that memo in the -- would you check 
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the adninlBtrative record, pleaae? 

A, What is the question? 

0. Yes. 

Is the 7-23-81 memo from Vanderlaan 

regardinq, I take it, the surface removal# 

implementation of surface removal and 

attachments# is that in the record# the 

so-called record or administrative records and 

indices that you have for the current ROD'S or 

106 orders? 

A. No# it isn't. Out# it was produced to 

the defendants. 

Q. When was it produced to the defendants? 

A. I believe it would have been in 1985. 

0. Okay. 

Is there a reason why it is not in this 

record? 

TeNRNBADMc Objection. Seeks to take 

diseover Into compilation of the administrative 

record. 

I will have to instruct the witness not 

to answer. 

BY NR. RARAOANISl 

Q. Mr. Boice# I take it the 7-23-81 memo 
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1 by Hr« Vanderlaan relates to the amount and 

2 degree of soil removal, does it not? 

3 MR. TENRNRATIMJ Objection, NO foundation. 

4 A. It appears to have some relation to 

5 that. Yes. But, I would have to read the 

6 letter Itself to confirm that. 

7 BY MR, KARAGANISl 

8 Q, What is the next document that relates 

9 to the actions to be taken to address health 

10 hazards in the removal action? 

11 A. What did you say? 

12 Q, Would you repeat the question. 

13 (The record was read.) 

14 MR. TRNRNBAUMt Same continuing objection. 

15 You are asking the witness now to 

16 interpret a list of documents that were prepared 

17 before he worked at the Agency, and draw all 

18 sorts of inferences from them, I don't think 

19 that is a proper question, 

20 BY MB, KARAGANISl 

21 Q. Go ahead, 

22 MR. KRATlNGi Rxcuse me, 

23 Do you have any idea of when you are 

24 going to break? I am not asking you to break, 
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1 I just want to know if you have any Idea. 

2 MR. RARAGANISt I would like to qo to one 

3 o'clock. 

4 MR. KRATIMGi Then go to two? 

5 MR. FARAGANISl YeS. 

6 (Diacussion had off the record.) 

7 Q. Go ahead. 

A, There is a November 3/ 1981 inspection 

9 report by Beverly Rush. 

10 0. Where is that, what page is that on? 

11 A. 14. 

12 NR. TRNCNBAOMi I don't see why you could 

13 read the list and look at the documents 

14 yourself. 

15 MR. RARAGANISs Rxcuse me. 

16 MR. TBNRNBAOMt Re didn't write these 

17 documents. 

18 NR. RARAGANISt Mr. Tenenbaum. I am trying 

19 to find out which of several thousand documents 

20 rolate to public health protection. 

21 And we are making some progress, if you 

22 will continue to allow a search for truth in 

23 this matter. I an trying to find out what 

24 documents relate to public health protection 
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1 consideratione. 

2 MR, TRNFMBAriM: This witness is not — did 

3 not write those documents. So I don*t know what 

4 more you expect. 

5 MR, KARAGAWlSt The witness put together the 

6 so-called administrative records in this case. 

7 MR, TENRN»)AIIM| I am qoinq to object. 

8 BY NR. RARAGANISt 

9 Q, Nr. Boicer the Rush memorandum of 

10 11-3-81, is that in the administrative record 

11 which you have certified in Boice Deposition 

12 Fxhibit MO. 3? 

13 MR. TRNRNBADMl Index? 

14 NR. RARAGAVlSt The index. 

15 A. No, it is not, but it was produced to 

16 you. 

17 Q, What is the next document that relates 

18 to public health protection as it relates to 

19 roBOval? 

20 A. Well, I'm not saying this relates to 

21 that, but it appears to. 

22 Q, Okay, 

23 A, There is an August 17, 1981 memo from 

24 Greg Vanderlaan. 
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1 0« That's the one that relates to purposet 

2 Implement surface removal} Is that right? 

3 A. Purpose, yes. 

4 Q. All right, 

5 MP, TPMFMPADMs You are asking what it says 

6 there? 

7 MP. KARAflANlSs That Is what it says there, 

8 yes, on the exhibit. 

9 0, Is that document in the administrative 

10 records that you certified, the Indices that are 

11 in noice Deposition Rxhibit No, 3? 

12 A, No, but it waa produced to the 

13 defendants, 

14 Q, Again, with respect to the ll'3-81 Rush 

15 memorandum and the 8-17-81 Vanderlaan 

16 memorandum, can you tell me what the reasons 

17 were for not including those documents in the 

18 indices to the administrative record contained 

19 in Boice Deposition Rxhibit 37 

20 NR. TRNRNBAHMi Same objection and 

21 instruction not to answer, 

22 BY MP, KARAGANISt 

23 Q, If Mr, Tenenbaum, if your counsel had 

24 not Instructed, you or had not given you an 
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1 instruction not to answer# would you be able to 

2 answer those questions? 

3 A. Yes. 

4 0. Was the decision not to include them in 

5 the record your decision? 

6 MR, TEWRNRATTMt I have to object, 

7 To the extent that the question seeks 

8 to take discovery on the process for compiling 

9 the record# I have to instruct the witness not 

10 to answer. 

11 Now# if the question is rephrased or it 

12 is limited to whether this witness certified the 

13 administrative record index# then that might be 

14 something he can answer. Rut# as to the whole 

15 process involved in deciding with respect to 

16 what goes into the record, that I will have to 

17 instruct the witness not to answer. 

18 NR. KARAGANlst Please, with respect to this 

19 qaestion# please tell me if you are instructing 

20 the witness not to answer? 

21 MR. TRNRNBAUHi As phrased I will have to 

22 instruct the witness not to answer# but there 

23 might be another way of rephrasing it. 

24 
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1 BY H«. BARAGAMIR: 

2 Q» Mr. noice, had your counsel not 

3 instructed you to refuse to answerr would you be 

4 able to answer that question? 

5 A. Yes. 

6 0. Mr. noice. In preparing your 

7 certification* which is on the the front page of 

R Boice Deposition Rxhibit No. 3* did you decide 

9 not to include the 7-23-Rl Vanderlaan nemo* the 

10 11-3-81 Kush memo and the 8-1781 Vanderlaan 

11 memo? 

12 MR. TGNBNBAUHt I am going to have to again 

13 object and instruct the witness not to answer. 

14 If you want to ask the witness, as you 

15 may I have already done, whether they are in the 

16 record, I have allowed that to be answered. 

17 If you want to ask the witness whether 

18 he has certified this document, as you probably 

19 did in your other round of questioning, that 

20 weald be all right. 

21 BY MR. RARAGANISt 

22 o« Again, Mr. Boice, had your counsel not 

23 instructed you to refuse to answer, would you be 

24 able to answer that last question? 
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1 A. Yes. 

2 0, Mr. Bolcer were you aware of the 

3 exietence of the 7-23-81 vanderlaan memorandum, 

4 the 11-3-81 Rush memorandum, and the 8-17-81 

5 Vanderlaan memorandum at the time you prepared 

6 the certification that ia in noice Deposition 

7 Exhibit No, 3? 

8 MR. TRNRNBAnMt Same objection. You can 

9 answer if you know the answer. 

10 A. Yea. 

11 MR. TRNRNRAOHt Same objection. 

12 BY MR. RARAGANISt 

13 Q. What is the next document that you 

14 believe la probably related to the removal 

15 action and the protection of public health as it 

16 relates to removal? 

17 MR. TGNRNRAUMi You mean from hia review of 

18 the Index without looking at the documents? 

1.9 NR. KARAGANlSt Yes. 

20 NR. TfSNRNBAUNt Okay. 

21 Again, same continuing objection. 

22 I would also add on thia record issue 

23 that you have brought up, if you believe that 

24 there are any documents, these or others, that 
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1 belong in the record, please send us a letter or 

2 otherwise inform us, and we will evaluate your 

3 position on that. 

4 MR. KARAGANTS: I will tell you, Hr. 

5 Tenenbaum, you have made this process very 

6 laborious for me to try and find out which 

7 documents RPA deliberately excluded from the 

8 record. 

9 Had you simply prepared a list saying 

10 these are the documents that are not Included In 

11 the record — we could provide you with such a 

12 letter. 

13 I now have to go through document by 

14 document In this deposition to find out what 

15 wasn't Included. There is no document prepared 

16 by EPA that says the following documents 

17 relating to nidco I have not been Included in 

18 the certified administrative record. Had you 

19 dene ao. It would have made this process an 

20 awfully let easier. 

21 MR. TENBHRAOHi I think that we have done 

22 all that we are required to do with respect to 

23 the administrative record. 

24 NR. KARAGANISi Don't complain to me about 
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1 the laborlousness of the process* 

2 MR* TRNRMRAUMs These documents have been 

3 available to you and your clients for many* many 

4 years* If you think one of them belongs in the 

5 administrative record* if we agree* that's 

6 easily remedied. 

7 BY MR* RARAnANISt 

8 Q* Mr* Roice* would you proceed* please* 

9 with the Rxhibit C-I to the government's answers 

10 to interrogatories* tell me which documents 

11 probably relate* based on your examination of 

12 the index* to the question of removal and the 

13 need to protect public health at the removal 

14 stage for Mldco I? 

15 A* There is a December 16* '81 memorandum 

16 from George Madny and a December 31* '81 memo 

17 from George Madny* 

18 0* What page are you on? 

19 A* Page 21. 

20 Q* I am sorry* what were the dates* 

21 12-16-81? 

22 A* Yes* And 12-31-81* 

23 0* Both from Madny? 

24 A* Correct. 
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1 0, Okay. 

2 Are the 12-16-Rl and the 12-31 

3 meraorandumB by Madny contained In the certified 

4 record indices of Boice Deposition Exhibit No. 

5 3? 

6 A. No. 

7 0« Based again on Exhibit C-Ir what is the 

8 next document that relates to removal actions at 

9 Midco I as they relate to protection of the 

10 public health? 

11 A. Okay. 

12 0. Before you go through that list, 

13 directing your attention again to the group on 

14 page 21 o.f Exhibit C, where it says the period 

15 2-6-82 to 7-8-82, is that the period of actual 

16 removal? 

17 A. That is my understanding, yea. 

18 0, Okay. 

19 NR. TENENBAUNt Same objection. 

20 This witness is not designated to 

21 testify on removal. 

22 BY NR. RARAGANISl 

23 0. All right. 

24 Go on, please. 
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1 A. There la a January 6, 1982 memo from 

2 George nadny. 

3 0« And is the January 6, 1992 memo from 

4 George Madny in the various indices of the 

5 administrative record certified by you In nolce 

6 Deposition Rxhibit No. 3? 

7 A. NO. 

8 0. What is the next document that relates 

9 to removal activities and protection of the 

10 public health at Midco T? 

11 A. There's a March 12, 1982 memorandum 

12 from Renry Van Cleve, March 12, '82, rather. 

13 0. That's on page 22 of Rxhibit C? 

14 A. Yes. 

15 Q. Is the March 2, 1982 memorandum from 

16 Nr. Van Cleve contained In the administrative 

17 record certified by you in noice Deposition 

18 Bahiblt NO. 37 

19 A. No. 

20 0. What is the next document? 

21 A. There is a November 17, 1981 memo from 

22 George Madny. 

23 Q. And is that 11-17-1981 memo in the 

24 administrative records or indices certified by 
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1 you In Boicc Depoeition Fixhibit No, 3? 

2 A, No. 

3 Q. What is the next document that relates 

4 to removal action at Midco I and the protection 

5 of public health? 

6 A. There is an October 21. 1991 memo 

7 from — aqain. these are -- I presume these are 

8 related to — at least they miqht be. but I am 

9 not sure. 

10 0. I take it your testimony is that they 

11 likely are* but you would have to confirm it by 

12 lookinq at the oriqinal documentsi isn't that 

13 right? 

14 A. Right. It is likely that some of these 

15 have to do with documentation of the site 

16 conditions. 

17 Q. The site conditions and the steps 

18 neoessary to take removal action to protect 

19 public health* isn't that right? 

20 A. Uh-hum. 

21 HR. TENRNRAOMi Object. 

22 BY NR. RARAGANXSt 

23 0. When you say uh-hun* does that mean 

24 yes? 
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1 A. Yes. Althoughr if you bring in the 

2 removal actione themselves^ then there is more 

3 documents on that. 

4 0. All right. 

5 Let's take the removal actions 

6 themselves. 

7 A. Okay. 

S Before we go back, there's an October 

9 21, 1981 memo from Basil G. Constantelos. 

10 0. What page is that referred to on? 

11 A. 22. October 21, '81. 

12 Q. Ts that memorandum, the October 21, 

13 1981 memorandum, in the certified administrative 

14 record indices in Bolce deposition Kxhibit No. 

15 3? 

18 A. No. 

17 Q. Now, these documents that you have been 

18 , testifying to relate to actions that are 

19 necessary to conduct removal, is that right? 

20 HR. TBNRNBAUMt Objection. 

21 A. Ny understanding is probably some of 

22 them relate to the actions or approvals or 

23 documentation of site conditions that would be 

24 necessary. 
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1 BY MB, KARA(?A»IIS: 

2 0. All right. 

3 Removal is done as a measure to protect 

4 public healthy la It not? 

5 MR, TRMBNBAUMt Object to the form. No 

6 foundation, 

7 BY MR, KARAGANISi 

R Q, no ahead. 

9 MR. TRNRNBAOMt Calls for legal conclusion. 

10 A. Yes. 

11 BY MR. RAPAGANISt 

12 0. Next document. 

13 A. Welly that brings us to the March 30. 

14 *82 memo from William Redeman and the April 1. 

15 1982 memo from Christopher Capper. 

16 <3. Okay. 

17 But those memos ask for further 

18 authorisation, do they not. to do more? 

19 Ao I would have to read it. 

20 Q« There they ace. I believe. 

21 A. The March 30. 1982 memo from William 

22 Bedeman contains a request for additional 

23 authorisation for additional monies to complete 

24 the remedial action and a summary of the site 
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1 conditions at that point. 

2 And this was approved by Christopher 

3 Capper by his siqnature. 

4 0« You indicated there was a subsequent 

5 memo from Daniel? 

6 A« The memo from Christopher Capper 

7 transmitted that to Daniel^ and he signed that. 

8 Q. So the two memos, the Redeman memo and 

9 the Capper memo, are related to a request to do 

10 additional work, isn*t that right? 

11 MR. TRNRNRAOMt Objection. 

12 A. Apparently. Yes. 

13 ny MR. RARAOANISl 

14 0. So subsequent to those memos, 

15 subsequent to April 1, *82, we know based on 

16 page 21 of exhibit C, that the work went on 

17 until July 9, 1982| isn't that right? 

18 NR. TENeNBAnNt Objection. The witness 

19 wasn't working for ePA at that time. 

20 A. Based on the documentation, that would 

21 appear to be correct, yes. 

22 BY MR. RARAGAMISs 

23 Q. Would you look again at Rxhibit C-I. 

24 Are there any documents that relate to 
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1 either evaluating the work as it is being done 

2 or evaluating the work after it is done? 

3 . I am now talking about the removal work 

4 at Midco 1, in 1982, 

5 A, Yes. 

6 0. As to protection of the public health, 

7 MR. TRNRNBAUM* Do you want him to read all 

8 the documents? 

9 MR, KARAGANISt HO, 

10 I am asking him to look at the index 

11 and identify documents that likely relate to 

12 that subject, 

13 MR, TRMRNRAUMt I don't know how he can do 

14 that without reading the documents. 

15 Butf if you want to answer as to which 

16 ones night possibly, go ahead. But, I don't see 

17 how the index could tell him whether it is 

18 likely or not. 

19 NR« KARAGANlSt The index has a summary in 

20 itf which says what the purpose of the document 

21 was, Mr, Tenenbaum. If you look over your 

22 witness' shoulder, you will find that there are 

23 documents that appear to relate to the subjects 

24 1 am asking about. 
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1 MP, TFNRNBAnMt I will lot him try and soy 

2 what might do so, but T object to the likely 

3 characterisation. He can't tell that without 

4 reading the document, 

5 MP, RARAGANISi All right. 

6 A. Aa far as documents that record what 

7 was being done at the aite and the progress 

6 being done, there are a lot of documents on that 

9 and there's a final, maybe one or two documents 

10 that summarise what waa done. 

11 Q, where are those documents? 

12 A, I am not sure whether they address what 

13 you have referred to as the risks, 

14 0. I didn't say risks, Z said public 

15 health protection. 

16 A, The public health protection, 

17 I think that is addressed in the 

18 planning documents. They Identify a certain 

19 risk. Then they make a plan to address the 

20 risks that have to be addressed on a 

21 time*critical basis. Then they implement that 

22 plan. 

23 That's what most of the documents, the 

24 progress reports are on that, 
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1 Q« What Is the plannlnq document to which 

2 you refer? 

3 A. The ones I lust went over. 

4 o. The numbered or the dated documents 

5 that you referred to? 

6 A. Yea. I am not sure that's all of them. 

7 There might be for examplor there was a -- 1 

S can't find it right now. 

9 Q. You can't find what right now? 

10 A. That's all the documentation that I was 

11 able to identify# T have already gone over. 

12 Q. Is there a document that evaluates, for 

13 example, how much soil removal has to take place 

14 to protect the public health? 

15 HR. TRNRNnAnNi Same continuing objection. 

16 A. There are planning documents which 

17 identify, have cost estimates regarding how much 

18 it is going to cost. 

19 BY NR. RARA<;ANI8* 

20 0. Directing your attention to page 26 of 

21 Rxhibit C-I. the dates 5-24 to 5-26. *82. 

22 A. Oh-hum. 

23 Q. Do those documents relate to the amount 

24 of soil that has to be removed to protect public 
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1 health? 

2 MR, TRNBMPAnM: nold It a second. The 

3 amount. 

4 Where do you see anything about public 

5 health in that listing? 

6 A, Not in the listing, no, 

7 nv MR, KARAGANISt 

B 0. Mr, Boice — 

9 MR, TRNRNBAUMi We will have to read the 

10 document. 

11 MR, KARAGANISt Let's get the document out, 

12 The purpose, the list says --

13 MR, TRNRNBAOMi The document speaks for 

14 itself. Re didn't write the document, 

15 BY MR. KARAGANISt 

16 Q, Mr, Boice, the document says on C-T 

17 that the purpose of this period of time -- there 

18 are two documents here — is to determine cost 

19 effeotive extent of soil removal action, 

20 Do you know what the term cost 

21 effective extent of soil removal action is 

22 about? 

23 A, Do I know what coat effective means you 

24 mean? 
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1 0. Yes. With reqard to the subject of 

2 soil removal. 

3 P. Yes. 

4 Cost effective. You have got to — 

5 considering the abilities of the removal 

6 program* they have got both time and budgetary 

7 limits on how much they can spend. 

8 0, Okay. 

9 A, That would be how much they could — my 

10 assumption is that it would be how much they 

11 could remove considering their budgetary 

12 constraints. 

13 0. Okay. 

14 Does that also relate to how much they 

15 can remove considering public health concern? 

16 A. Well* they wanted to remove --

17 Dnder the removal programr they 

18 generally remove as much of the public health 

19 threat as it can, under their budgetary and time 

20 constraints. 

21 0. All right. 

22 They actually went back and got 

23 ceilings removed, budget ceilings removed, to do 

24 additional work, did they not? 
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1 MR« TRNRMRAUM: Tf you know. 

2 A. That l8 what the Capper nemo was for. 

3 yes. 

4 DY NR. RARAGANISt 

5 0. All right. 

6 Do you have the docunente that come 

7 from the -- I am sorry. 

8 The documents that are listed in 5-24 

9 to 5-26-82 in Rxhibit C-I. page 26* are they in 

10 the administrative record? 

11 A. Yea. 

12 Q. And where are they listed in the 

13 administrative record? 

14 I take it when you are looking for 

15 those docuraentSr you are referring to the 6-3-84 

16 memorandum from George R. Prince and the 6-25-84 

17 interim report by George R. Prince? 

18 A. Yes. 

19 A« It appears that those particular 

20 decaments aren't in the record, nut, the 

21 analytical results are summarized in the 

22 remedial investigation. 

23 0. But the reports and memoranda 

24 themselves are not in the record that you 
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1 certified or records that you certified in ^oice 

2 Deposition Rxhiblt No. 3, isn't that correct? 

3 A. I can't find them. That's riqht. 

4 0. Now, after the completion of the 

5 removal action, is there an evaluation made as 

6 to the completeness or effectiveness of the 

7 removal action? 

8 MR, TRNRNBAOMI Same objection. You may 

9 answor if you know the answer, 

10 A, There are some documents that summarise 

11 what was done and they might mention something 

12 about the effectiveness of the removal action, 

13 BY MR, RARAGANISt 

14 0, Okay, 

15 What documents are those? 

16 A, Okay. 
» V. 

17 There's a cleanup final report by Bob 

18 Bewen dated July 19, 1982. 

19 0, Okay, 

20 That is from whom to whom, Rowden is 

21 the recipient, who is the author? 

22 A, TATC, that is the technical assistant 

23 team contractor, 

24 Q, Is that document in the record? 
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1 A. Yea. 

2 0» Would you find that for me, please? 

3 0, Did you say TAT or TPT? 

4 TAT is technical assistance team, isn't 

5 it? 

6 A. Oh, right. Technical assistance teanir 

7 right. Sorry about that. 

8 0. Did you find it? 

9 A. Yes. 

10 0. I direct your attention to the 

11 memorandum of July 19, 1982 by Mr. McCone, the 

12 technical assistance team via Hr. Scott McCone. 

13 the acronym TATL, does the *L" stand 

14 for leader? 

15 A. I don't know. 

16 Q. This document is located in the 

17 administrative record for Midco X, nsnPA 

18 administrative record index Midco I, September 

19 1987, Part II of VI. 

20 Directing your attention to that 

21 document, Mr. Boice. 

22 A. Yes. 

23 0. It refers to several attachments, 

24 several appendices. 
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1 A. Oh-hum, 

2 Q« Those appendices are not with the 

3 document* Can you tell me where those 

4 appendices are? 

5 A, Okay. Okay. 

€ Appendix A is sampling procedures for 

7 air monitoring. 

8 0, Where la it? 

9 A. I don't know where that is. 

10 0. Is it in the record that you have 

11 certified in Boice Depoeition Fxhibit No. 3? 

12 A. No. 

13 0. Okay. 

14 Where la Appendix B? 

15 A. Okay. 

16 That la the preliminary report by BRT 

17 on the extent of contamination, what we have in 

18 the record not the preliminary report, we have 

19 the final report dated March 1983. 

20 0. And where is that in the record? 

21 A. It is under the date 3-83, extent of 

22 contamination survey. 

23 Q« Who is the author? 

24 A. The author is environmental response 
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1 team. 

2 Q, Is that entitled summary of extent of 

3 contamination? 

4 A. The actual title is extent of 

5 contamination survey» but they probably said 

6 summary of contamination. 

7 Q. All right. 

8 So the data that is in the preliminary 

9 report itself is not in the record that you have 

10 certifiedf is that correct? 

11 A. That's correct. 

12 0. How about Appendix C7 

13 A. Appendix C is summary of questions 

14 raised at a public meeting. I'm not sure where 

15 those are. They might be in the record some 

16 place. 

17 0. Would you see. please? 

18 A. Those are contained in a memo from 

19 Scott NcCone dated July 8, 1982, which is in the 

20 record. 

21 Q. 7-8-82? 

22 A. Dh-hum. Tea. At least it appears to 

23 be, I should say. 

24 Yes. It says the following questions 
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1 were asked by local residents^ so that Is 

2 probably It* 

3 Q* Are you sure or do you think It is 

4 probably It? 

5 A. T think it Is probably it. 

6 0. Okay. 

7 May T see Itr please, the document that 

8 you say is the McCone memo? 

9 Okay. Now. 

10 A. Do you want Appendix D? 

11 0. Yes. 

12 A. Appendix 0 are newspaper articles 

13 covering the Nidco I cleanup. 

14 Q. Are they in the record, the 

15 certification of the administrative records? 

16 A. There are newspaper articles in the 

17 record. I*m not sure whether they are the ones 

18 attached that would have been attached to this 

19 naaorandua or net. 

20 0. There are newspaper articles in the 

21 record. 

22 But. you can't be certain whether the 
I 

23 articles that are referred to in Appendix D of 

24 the July 19. 1982 TAT memo to Bowen are included 
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1 in th« record} is that correct? 

2 A. That's correct. 

3 0> Directing your attention to again 

4 Exhibit C-I# and particularly T am looking for 

5 documents that would relate to review and 

6 evaluate the effect of the removal action in 

7 protecting public health. 

Q In other words, did someone at F!PA 

9 examine the work that has been done and make a 

10 determination that the goals have been achieved 

11 satisfactorily? 

12 MR. TBNRRBAUM: Can you read that back? 

13 (The question was read.) 

14 Same continuing objection. 

15 If you can find documents that might 

16 have any bearing on that question, whatever it 

17 means, you can point them out. 

18 A. Onder the removal program as I said 

19 before, they addressed the threat to the extent 

20 they are capable of. within the limits of that 

21 program --

22 MR. TSNENBADHI Re wanted you to find 

23 documents. 

24 A. I think the only document I could think 
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1 of would be this extent of contamination survey 

2 by RRT, which might address that issue. 

3 »3Y MR. KARAC5ANISJ 

4 0. The extent of contamination survey 

5 final report is what date* 3-3-B3? 

B A. This isn't RPA's document. 

7 Q, What ace you referring to? 

B A. There is a report by RNRAC, called 

9 final status report for the cleanup. It 

10 explains everything that was removed. 

11 Q. All right. 

12 A. And summarizes the action. 

13 Q. Mr. Boice* I presume that within the 

14 limits of dollars and time# there is someone 

15 within RPA who determines how much soil should 

16 be removed to protect the public health? 

17 MR. TRNRMBAnHt AS part of the removal 

18 action? 

19 MR. RARAnANIS* As part Of the removal 

20 action. 

21 MR. TRNRNBAUMi This removal action? 

22 NR. XARAGANISi Yes. 

23 Q. Is that correct? 

24 MR. TBNBNRAnMi He wants to know# tell me if 
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1 it la corcectff that I am stating your question 

2 correctly. l think he is asking who at RPA 

3 determined in the Midco I removal how much soil 

4 to remove; is that right? 

5 MR, RARAGANlSt .<?o as to protect the public 

6 health. 

7 A. That would have been determined by 

S Beverly Rush. 

9 Q. Okay. 

10 What was her role? 

11 A. She was the on scene coordinator. 

12 There might be some information on that 

13 in some of the documents that were produced to 

14 you in 19R5, for example# the daily summary 

15 sheets# Nidco daily logs. 

16 Q. which daily summary sheets? 

17 A. What are you referring to? 

18 A. For example on page 24. 

19 Q, Let's not go# for example. Let's go to 

20 the exact pages and the exact documents to which 

21 you are referring. 

22 A. I was referring to page 24. 

23 0* Okay. 

24 A. Then on page 22# there is pol reps. 

Longoria 4 Goldstine 236 1030 Chicago 



1 812 

1 0« What are pol reps? 

2 A, They are updates on the status of the 

3 rencval action, that are prepared in the field 

4 and transmitted to headquarters. 

5 0. They are relating to air pollution or 

6 they are reports with respect to removal 

7 actions? 

8 A. They are reports on the removal action. 

9 0. And with respect to the reports on the 

10 removal action, which is located on page 22 of 

11 Rxhibit C-I of the government's answers to 

12 interrogatories, namely pol reps 5, 6, 7, 0, 9, 

13 10, and lly are those documents in the materials 

14 you have certified as being part of the 

15 administrative record regarding -- part of any 

16 of the administrative record indices in Boice 

17 Deposition Bxhibit No. 3? 

18 A. No. 

19 Q. Those pol reps would be reports by 

20 Beverly Kueh, is that right, as on scene 

21 coordinator? 

22 A, Probably. I'm not sure. 

23 0. But they would relate to the progress 

24 of the work and the amount of work needed to 

Longoria a Goldstine 236 1030 Chicago 



1 ai3 

1 protect the public health under the removali is 

2 that riqht? 

3 Hn, TFNF.NnAtJM: Oo you want him to read 

4 theae documenta to answer that? 

5 NR. KARAGANlSf Tf he knows. 

6 A. They are juat status reports on the 

7 removal action. 

8 o. They are status reports. 

9 You indicated that the on scene 

10 coordinator makes the determination as to how 

11 much soil should be removed, isn't that right? 

12 NR. TRNRNnAOHx Makes the determination or 

13 has knowledge about it? 

14 NR. RARAnANIfix T thought you said made the 

15 determination. 

16 NR. TCNENBAUNt T thought the question was, 

17 though, who had knowledge. 

18 NR. RABAGANISl No. 

19 Who had the responsibility at the RPA 

20 of determining how much soil should be removed 

21 in protecting the public health in the removal 

22 action. 

23 NR. TeNENBAOMi I didn't understand the 

24 question. If you were asking as to the 
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1 decisional process of the Aqency, I would have 

2 objected. 

3 MR, RARAOAMISt I.am talking about who said 

4 remove this amount. This isn't a decisional 

5 process. It is a tochnical question as to how 

6 many yards of soil need to be removed to protect 

7 public health. 

8 It is a scientific question. It has 

9 nothing to do with administrative process, 

10 MR. TENRMBAUMi The administrative 

11 decision-making process that supports the 

12 removal action is an administrative process. 

13 Nowr if you want to know who made — 

14 who at the Agency made the determination to 

15 authorise the removal actionr including the 

16 amount of soil, then he can tell you that» if he 

17 knows. Or, if you want to ask who might have 

18 knowledge about the amount of soil that was 

19 removed. 

20 HR. KARAGANISt Okay. 

21 Q. Who made the determination^ Nr. Roice, 

22 as to the amount of soil that should be removed? 

23 MR. TRNRNBAUNt Who for the Agency made the 

24 final determination? 
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1 MR, KARAHANTRi Yes. 

2 MR. TENRMBAUHi Do you know? 

3 A. I said Beverly Rush before. Bubject to 

4 the amount of funds available that had been 

5 obligated, she made the decision how much soil 

6 should be removed, 

7 BY MR. KARAGANIS: 

a 0, All right. 

9 So from the standpoint of the technical 

10 decision to protecting the public health subject 

11 to the funding limitations you mentioned --

12 MR, TRNRNBAOMt He didn't Say anything about 

13 public health. 

14 BY MR. RARAGANISs 

15 0. Mr. Boice, I take it Beverly Rush, one 

16 of her responsibilities was to see that the 

17 public health was protected, was it not? 

18 NR. TeNHNBAOM: I don't know if he knows 

19 what hoc responsibilities were or were not. 

20 NR. RARAGANZSt He better know what her 

21 responsibilities were. 

22 NR. TRNRNBAOMi Why? He is not the removal 

23 person. He is not the witness on removal. 

24 
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1 BY MR, RARAriANXS! 

2 0, Go ahead, Mr. noice. 

3 MR, TBNRMBAOMJ YOU can only answer what you 

4 know. Do not speculate. 

5 If you know what her reoponslbllltles 

6 were, try and answer. If you don't know, then 

7 you have to refer them to her. 

8 Do you know what her responsibilities 

9 wore? 

10 A. Her responsibilities were to implement 

11 the cleanup activities at the Midcc I site. 

12 And as far as evaluation of public 

13 . risk, that is — really, I am not the one to 

14 testify to that. But, in the removal program, 

15 it is a very rough evaluation compared in the 

16 remedial program. 

17 BY MR. KARAGANISl 

10 0« Nr. Boice, I didn't ask you whether it 

19 was rough or whatever. 

20 la it not true that Ms. Rush, as the on 

21 scene coordinator, has among her 

22 responsibilities protection of public health at 

23 the Midco I site? 

24 NR. TRNRNBADHi He Can testify as to what he 
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1 knows. 

2 MR. KARAr;A^?I8t If you know. 

3 MR. TRNENliAUM: Rut, hs Can try to explain 

4 what he knows. I don't think it is proper if 

5 you criticize him for trying to explain what he 

6 knows. There is nothing wrong with what you 

7 just said. If you have anything, you may add to 

8 it. 

9 MR. RARACAMlSt Mr. Tenenbaum, please don't 

10 instruct the witness. 

11 MR. TENENBAnMt I sm not instructing the 

12 witness. I am protecting the witness against 

13 some of the improper statements you are making. 

14 Go ahead. 

15 A. I don't know whether that's exactly in 

16 her position description, I am not sure. 

17 BY NR. KARAGANISi 

18 0. Mr. Boice, at the sites that you work 

19 on as romodial project manager, do you work with 

20 tho on scone coordinator? 

21 A. To some degree, yes. 

22 0. What are the differences in 

23 responsibilities between the on scene 

24 coordinator and the remedial project manager? 
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1 HR, TEWENBATJMJ TO tho extent you know, you 

2 nay give your understanding. 

3 A, Those are pretty clearly explained In 

4 the National Contingency Plan, which is 

5 generally available for reading. 

5 Oenerally. the on scene coordinator is 

7 on site and directs all fund financed efforts 

8 for cleaning up or addressing a threat at the 

9 particular site. 

10 ny MP. RARAfSANISt 

11 Q. Threat to what? 

12 A. To public health, or the environment. 

13 0. All right. 

14 And the remedial project manager? 

15 A. The remedial project manager and PPP of 

16 the site would review, provide comments on 

17 documents relating to the study of the site and 

18 participate In all decision-making processes, 

19 prepare or recommend remedial actions at the 

20 site. 

21 0. Does the remedial project manager have 

22 a role when there Is fund financed activity at 

23 the site? 

24 A. Yes. Re has the same role, except he 
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1 eversees the fund financed action rather than 

2 the action being conducted by potentially 

3 responsible parties. 

4 0. In fund financed sitesr can there be 

5 both a remedial project manager and an on scene 

6 coordinator at the same site? 

7 A. If there is removal action being taken, 

3 then there could be both. Yes. 

9 Q, And — 

10 A. And it is an NPL site. 

11 0. With respect to that, would it be 

12 correct that both the on scene coordinator and 

13 the remedial project manager have a 

14 responsibility to address threats to the public 

15 health and the environment? 

16 NR. TRNRNBAHHI Objection, vague. And also 

17 the same continuing objections previously noted. 

18 km That's correct. 

19 MS. KARAGANIRI Thank you. 

20 There is a good breaking point. 

21 Just while we are en the record --

22 MS. TRMBMBAnHt If we are going to get these 

23 documents, we need extra time to get them. 

24 MS. RARAGANISi I want to Stay on the 
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1 record. 

2 Where are the documents that are 

3 reflected in Rxhlbit C-l that are not in the 

4 Rolce Deposition Rxhlbit No. 3 index? 

5 MR. TRNRNRAUMt Those were produced to you 

6 previously. 

7 MR, KARACANIS: I didn't ask you that. That 

8 isn't my question. T a.sked where they are with 

9 respect to RPA? 

10 A. Okay. Yes. 

11 As he mentioned# they are already 

12 available to the defendants. And they are also 

13 in RPA'8 files. 

14 ny NR. RARAGANT8X 

15 0. Are they maintained as a separate set 

16 of files? 

17 A. There is a separate set of files for 

18 Nidco. 

19 0. Is there an index to those separate set 

20 of files? 

21 A. NO. 

22 Q. HOW is the index that is Rxhibit C-l 

23 prepared? 

24 A. By going through the documents. 

Longoria & Goldstine 236 1030 Chicago 



1B21 

1 Q. And are the files that you now have 

2 with regard to Midco I that are not listed In 

3 Boice Deposition Rxhlblt No. 3, do those contain 

4 only the documents listed in Rxhlblt C-T? 

5 A. There is probably some more documents. 

6 l*in not sure. These were to tabulate RPA 

7 activity. There may be other documents in 

S there. 

4 Q. Were those documents post-'85 made 

10 available to the defendants, delivered to the 

11 defendants? 

12 A. Ny understanding is that wo provided 

13 all our file documents to the defendants. 

14 Q. That was '85. T am asking you whether 

15 or not --

16 A. I you said post '65. 

17 Q. Post '85. 

18 A. Well, these are all pre-'85. 

19 Q. I understand that. I am now asking you 

20 aboQt post '85. 

21 A. Okay. 

22 So what is the question? 

23 0. Did you make the documents that are 

24 post '85 that ate not listed in Boice Deposition 
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1 exhibit No. 3 that relate to Mldco I or Midco II 

2 available to the defendants? 

3 A, Oh. 

4 By Boice Deposition 3, you mean — 

5 0. noice Deposition Rxhibit No. 3 is a set 

6 of documents which purport to be Indices to 

7 several administrative records. 

8 I am asking you about documents that 

9 are not listed In noice Deposition Exhibit 

10 number 3. As to those documents which were 

11 generated after you last made a submission of 

12 documents to the defendants, have you made the 

13 post '85 documents available to the defendants? 

14 MR. TENENBAUMs That is documents that are 

15 not in Exhibit 3. 

16 A. Okay. 

17 MR. RARAGANlSt We know that there are 

18 docuaents that aren't in Exhibit No. 3. Mr. 

19 Tenenbaun. 

20 MR. TENENBAUHl That are post *85? 

21 MR. KARAGANISt YeS. 

22 MR. TRNENBAOMi That's the first T have 

23 heard of it. 

24 MR. RARAGANlSi Mr. Tenenbaum. you know that 
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1 there are documenta post *85 that aren*t In 

2 Rxhlbit 3. 

3 MR, TPNiilNRAHM: I don't know which document 

4 you are referring to. 

5 BY MR. PARAHAMIS I 

6 0. Let's just lay a foundation question. 

7 Mr. Boice. is it not correct that there 

8 are documents that postdate 1985 that relate to 

9 Nidco I and Midco II that are not listed in --

10 NR. TBNeNBAUMi You mean the draft material 

11 and deliberative-process material? 

12 MR. KARAGANISI I don't care what kind of 

13 documents they are. 

14 Q. Are there documents that are in the 

15 Midco I and Nidco IT materials that are not 

16 listed in Rxhibit 3, Boice Deposition Rxhibit 3, 

17 that postdate 1985? 

18 A. Yes. Including some attorney-client 

19 privileged documents and so forth. 

20 MB. RARAGANlSt Mr. Tenenbaum, have you 

21 Identified which documenta you have withheld 

22 under claim of privilege of any kind with regard 

23 to — 

24 MR. TBNBMBAnMt I am not here to — I am not 
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1 her« to testify. if you want to make an 

2 inquiry — 

3 MR, RARAHANTSt Hf, Tenenbaum. let mo 

4 suggest that you go back on lunch break and 

5 consider coming back with an index of documents 

a that have been withheld. 

7 MR. TFNRNBAUMr Right. 

9 I am going to come back with an index 

9 over the lunch break. Right. 

10 A. I think we should clarify, too, that 

11 since the defendants conducted the remedial 

12 investigation --

13 MR. TRNRMBAOMt We haven't gotten documents 

14 from the defendants since *85 --

15 MR. RARAGANlSt This is not a question of 

16 who did what. We ere talking about your 

17 responsibilities. 

18 A, I think we should clarify, too, that 

19 since the defendants conducted the Rl/FS — 

20 NR. TBNRWRADNt There is no question 

21 pending. 

22 A. They have almost all the documents. 

23 MR. RARAOAMISI Let's go back at it after 

24 lunch. 
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1 HR, TRNENRAHMi If you want tO discuBS your 

2 post *85 attorn«y-cllent documents and attorney 

3 work product documentSr and if you want us to 

4 discuas our post *85 attorney-client work 

5 product and attorney client documents. 

6 MR. RARAOANTS: I want you to discuee the 

7 non --

8 MR. TRNRNBAHMt We will be qlad to dlscusB 

9 them. 

10 MR. RARACANISI The non. 

11 MR. TBNRNBAUMt If you want to diSCUBS post 

12 '85 non-document8» —non-attorney-client 

13 documents, and if there any of those, we will be 

14 glad to look into that. 

15 MR. RARAGANlSi Pine. Please come back 

16 after the lunch break with the documents that I 

17 have requested. 

18 NR. TRNRNBAOMi We are going to need — you 

19 have asked for a long list of documents. 

20 MR. RARAGANlSi Take half an hour. 

21 I haven't asked for a long list of 

22 documents. 

23 NR. TBNRNBAONi You have asked for more than 

24 ten documents, I think. 
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1 MR. KARAnAtlTS: Take 49 mlnuteSf let's move 

2 ahead 

3 2t45. Can you do it in an hour and. 19 

4 minutes? Let's do it in and hour and 15 

5 minutes. 

6 MR. BBRMANi 2:45, 

7 

8 (Whereupon the deposition was 

9 continued to 2t45 o'clock 

10 p.m. of the same day.) 

11 
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COMTAINPR, CARGTLL, INC., 
CRPMALLOY PTVISION OP PTSRPR- CALO 
CNPniCAL CO., CHICAGO RTCHING CORP., 
CHICAGO NAMRPLATR COMPANY, 
CHICAGO ROTOPRINT CO., 
C ft C INOnSTRIAL HAINTRNANCP CORP., 
CITY OP GARY, INDIANA, C.P, CLARP 
DIVISION OP GRNRRAL INRTROMRNTS 
CORP., C.P. HALL CO., 
C.P. INORGANICS, COMMANDRR PACKAGING, 
CONNOR PORPST INDHSTRIRS, CONSRRVA-
TION CHRMICAL, CONRnMPRS PAINT 
FACTORY, INC., CONTINRNTAL 
WHITP CAP DIVISION OP CONTINRNTAL 
CAM COMPANY, CONVRRSIOMS BY C ERR INC., 
CODNTY OP DO PAGE, ILLINOIS, 
CRONAHR, INC., CROWN CORK ft REAL 
CO., INC., CHLLIGAN TMTRRHATIOHAL 
COMPANY, COLLIGAN WATER CON
DITIONING, INC., PRANK J, CORRAN, 
COSTOM METALS PROCESSING, 
DAP, INC, OP HERCHAM COSMETICS, 
DAOBRET CHEMICAL COMPANY, 
DBUBLIR COMPANY, DOHSOH CONSTROCTION 
xne.f DUO FAST CORPORATION, DO-TONE 
CORP., HAROLD EG AN, RKCO ROOSRWARR 
CO., Bt-PAC, INC., RMROSOGRAPH DIS
PLAY HPC. CO., ESS KAY ENAMELING, INC., 
ETHICON, INC., PELT PRODOCTS MPG. CO., 
FLINT INK CORP., PORNAS ELECTRIC 
CO., GEARMASTER DIVISION, EMERSON 
ELECTRIC, THE GILBERT ft BENNETT 
MPG. CO., GLD LIOOID DISPOSAL, 
HENRY PRATT COMPANY, J.M. HOBER 
CORPORATION, HYDRITE CHEMICAL CO., 
INTAGLIO CYLINDER SERVICE, INC., 
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1 JOHNSON & JOnMSON, J & S TIN MILL 
PRODUCTS, KMAACK MPn, CO., LAMSIMO 

2 SBRVICR CORPORATTOM, r.AUTTPR 
CHRNICAL, LlOUin DYNAMICS, 

3 LlOOrO WASTR, INCORPORATRD, 
STRVF MARTEr., MASON ITR COPPO-

4 RATT0^7, McWRARTEP CHEMICAL CO., 
METAL RECLAIMTMC; CORPORATION, 

5 METROPOLITAN CIRCDJTS, 
MIDWEST RECYCLINO COMPANY, HONTCOMERY 

6 TANK LINES, MORTON TH lOKOI, INC., 
MR. PRANK, INC., NAMSCO, INC., 

7 NATIONAL CAM CORPORATION, NAZ-DAR CO., 
NUCLEAR DATA, INC., PPG INDUSTRIES, 

ft INC., PASLODE COMPANY, PIERCE b STEVENS 
CHEMICAL CORP., PIONEER PAINT PRODUCTS, 

9 PREMIER PAINT CO., PYLE-HATIONAL CO., 
R-LITE, REFLECTOR RAROMARE CORP., 

0 REGAL TUNE, RELIANCE UNIVERSAL, INC., 
RICRAPDSOM GRAPRICS, JORN ROSCO, 

1 R07BIIA INDUSTRIAL WASTR, ST, CHARLES 
MANUPACTURING, SCROLLE CORPORATION, 

2 SCRAP RAULERS, SHERWIN WILLIAMS 
COMPANY, SRELD COATINGS, INC., 

3 SI7.R CONTROL COMPANY, SKIL CORPORA
TION, SPECIAL COATINGS CO., 

4 SOUTRRRN CALIFORNIA CREMXCAL, 
SPECIALTY COATINGS, INC., 

5 SPOTHAILS, INC., STAR TRUCKING, STERN 
ELECTRONICS, INC., JOE STRAUSNTCR, 

6 STUART CREMTCAL S PLAINT, INC., 
SOHMRR ft MACE, RUN CREMICAL, 

7 SYNTFCR WASTE TREATMENT CENTER, 
T,R,C,, TEEPACK, INC., ALFRED TENNY, 

n TRIBLB-RNGDARL, INC., THOMPSON 
CBSNXCAL8, TIFFT CREMICALS, 

9 TODRBY DISPOSAL, TRIPLE S. ETCHANTS, 
DRIBOYAL# INC., UNITED RESIN AD-

(0 BR81VB8, INC., U.S. ENVELOPE, U.S. 
SCRAP AND DRUM, U.S. STEEL CORP., UNI-

21 VERBAL RRSRARCR LARORATORTBS, INC., 
UNIVERSAL TOOL ft STAMPING COMPANY, 

22 VANDER MOULEN DISPOSAL, VELSICOL 
CRBMICAL CORP., VICTOR GASKET 

23 DIVISION OF DANA CORPORATION, 
WARNER ELECTRIC BRAKE ft CLUCR CO., 

24 WARWICK CHEMICAL, WASTE RESBARCR ft 
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1 RRCyCLIHG, XRROX COPPORATTOW, and ) 
Other unidentified peraons, ) 

2 ) 
Third-Party nefondants, ) 

3 

5 

6 

20 

2] 

2 

2 

2 

orpnsiTiOM OP RXCHARD P. BOICP. 

August 2, 1990 
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1 

2 

3 

4 

9 

.6 The continued depoaltion of PICnARD 

7 ROWTW noiCP, called for examination by the 

A Oefendanta* pursuant to notice and pursuant 

9 ' to the provisions of the Federal Rules of 

0 Civil Procedure of the Dnlted states 

1 District CourtSr pertaining to the taking 

2 of depooitiono for the purpose of 

3 discovery# taken before Arnold N, 

4 Coldstine# a Notary Public and Certified 

5 Shorthand Reporter within and for the 

6 County of Cook and state of Illinois# at 

7 227 West Monroe Street# on August 2# 199Q# 

8 eonmenoing at the hour of 2i45 o'clock p.m. 

9 

0 

1 

2 

t3 

24 
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APPftARAFTCKS t 

Nr. Alan S, Tenenbaum and 
Mr. Leonard Pi. Gelman 
Trial Attorney 
Environmental Rnforccment Section 
Land 6 natural Rosources nivision 
U.S. Department of Juatice 
P. O. Box 7611 
Ben Franklin Station 
Waahington. D. C. 20044 

-and-

Mr. Michael R. Berman 
Assistant Regional Counsel 
Solid Waste ft Emergency Response Branoh 
U.S. Environmental Protection Agency 
Region V 
230 South Dearborn Street 
Chicago. Illinois 60604 

-and-

Petee w. Moore 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
Region v 
Office of Regional Counsel 
230 South Dearborn Street 
Chicago. Illinois €0604 

appeared on behalf of Plaintiff. 
United States of America! 
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1 APPFARAWCBS (COWTINTTBn) J 

2 

3 
Mr. Robert H, oiian 

4 wildman# Harrold, Allen & nixon 
225 Weat Wackar Drive 

5 Chlcaqo, Illinois 60606-1229 

C appeared on behalf of 
Penn Central Corporationi 

7 

8 
Mr. ffilliani C. Dickett 

9 Ridley & Austin 
One Pirst National Plaza 

10 Chicago, Illinois 80603 

11 appeared on behalf of 
Pro Finish Metals, Inc.r 

12 

13 
Mr. Carl B. Hillemann 

14 Ronnenschein Nath 6 Rosenthal 
One Mercantile Center 

15 Suite 2600 
St. Louis, Missouri 63101 

16 
appeared on behalf of 

17 Desoto, Inc.; 

18 

19 Mr. Joseph v. Raraganis 
Raraganis & white, Ltd. 

20 414 North Orleans Street 
Chicago, Illinois 60610 

21 
appeared on behalf of 

22 American Can Company, Inc. y 

23 

24 
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1 APPBARANCRS (COMTINtTFT)) i 

2 

3 
Mr. Janes T. j. Reatlnq 

4 Law Offices of James T. j. Keatlnor P.C, 
Printors Row 

5 542 South Dearborn Street 
Chlcaqo. Illinois 60605 

6 
appeared on behalf of 

7 Premier Coatinqs. Inc.i 

B 

9 Mr. Fdward J. Leahy 
Leahy. Rlsenberg t Praenkel* Ltd, 

10 309 West Washington Street 
Chicago. Illinois 60606 

11 
appeared on behalf of 

12 Scholle Cor p.I 

13 

14 
Mr. David S. Pinch 

15 McDernott. Will ft Fnery 
227 West Monroe Street 

16 Chicago. Illinois 60606-5096 

17 

Nr. Richard S. VanRheenen 
19 Cromer. Raglesfleld ft Maher. P.A. 

Station Place 
20 200 South Meridian Street 

Indianapolis. Indiana 46225 
21 

appeared on behalf of 
22 J ft 9 Tin Mill Products Company. 

Inc.. et al.f 
23 

24 
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1 APPBARANCRS (CONTINURD)! 

2 

21 

22 

2; 

2 

Wr, Ralph w.p. Lust tartan 
Taylor# niller* Sprowl# Roffnagle & 
nerlotti 
33 North LaSalle Rtraet 
Chicago# Illinoia 6i3602'-2602 

appeared on behalf of Third-
Party Plaintiffs Desoto# et al.f 

Me. Carol Dorge and 
Mr. Hrent Clark 
Seyfarth# Shav# Pairweather & Ceraldaon 
S5 Past Monroe Street 
42nd Floor 
Chicago# Tllinois 60603 

appeared on behalf of 
Motorola# Inc. 
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1 RICnARD R, BOICR, 

2 having been previously duly ewocnr 

3 was examined and testified further as followst 

4 DIPFCT PXAHINATION 

5 (CONTINURD) 

S B? MR, FAR AC AN IS s 

7 Q. Mr, Boice» the Midco I sltOf that has 

B been listed on the National Priorities List, has 

9 it not? 

10 A. That's correct. 

11 0, And that was in December of '02? 

12 A. Possibly, 

13 0. Is there an item or document in the 

14 index that you have put together of the various 

15 administrative records, Roice Deposition Rxhibit 

16 number 3, that reflects the listing of the site 

17 on the National Priorities List? 

18 A. Do you mean that provides the scoring 

19 information? 

20 0, First of all, it contains the actual 

21 listing of the site en the NPL, 

22 A, I don't know what you mean. 

23 Q, Hell, do you know how a site is 

24 normally -- the announcement, the official 
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1 decision that a site is on the NPL, how is that 

2 decision recorded or announced? 

3 A. I queas there ia a — 

4 MR, TPNEMRAHMJ Don't quess. Only what you 

5 know. 

6 A. I don't know. 

7 RY MR. KARAOAMIS: 

8 Q. Are you familiar with the decision 

9 being made by RPA placing the site on the 

10 National Priorities List? 

11 A, I know it has been placed on the 

12 National Priorities List. 

13 0. Is there anything in the certified 

14 Index to the administrative record or records, 

15 plural# of Boice Deposition Exhibit 3 that 

18 reflects an official designation of the site on 

17 the National Priorities List? 

18 A, I don't think so. 

19 0* So there's no way from this record of 

20 verifying that the site is on the National 

21 Priorities List? 

22 A. I would have to look through the index. 

23 Q. Please look. 

24 MR. TBNRNBADMt I don't know. 
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1 I don't want you — If you want to ask 

2 the question you can. But. the firat question 

3 was an official designation. The next question 

4 wasr so there's no way to tell that it was put 

5 on the NPL. Nov, those are two different 

6 questions. 

7 MR, KARAGANXSi I am asking where there is 

8 any official document in the certified indices 

9 to the administrative records that verifies that 

10 this site has been placed on the National 

11 Priorities List justifying remedial action, 

12 MR, TRNRNBAOHt Well, I think you have asked 

13 two different questions, and now a third one, 

14 The witness can answer the best ho can, 

15 subject to my objection that it is vague and 

16 ambiguous, 

17 A, There is a preliminary assessment by 

18 Rcology 6 environment, which was a portion of 

19 the site scoring package dated March 10, 1983, 

20 BY HR, KARAGANISi 

21 0. March 10, 1983? 

22 A, Yes, 

23 Q. I see, 

24 When you say preliminary assessment, is 
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1 that a tern of art under the federal 

2 regulations? 

3 MR. TEWRNPATJM: Objection, calls for a legal 

4 conclusion. 

5 3Y HR, KAPAOANISx 

6 0. If you know. 

7 la that a tern used or is that tern 

8 used — 

9 A. I think it ia a special term used for 

10 an evaluation conducted towards the site 

11 scoring. 

12 0. And is the site scoring included in the 

13 preliminary assessment? 

14 A. No. 

15 0. Okay. 

16 Isn't it true that in order for a site 

17 to be placed on the National Priorities List, it 

18 has to have a site scoring activity undertaken? 

19 MR. TeNRNBAUMs Objection, calls for a legal 

20 ccneluaion. 

21 Only answer what you know, subject to 

22 my objection, if you know anything. 

23 BY NR. RARAOANISi 

24 Q. All right. 
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1 A, Do you mean before remedial action, 

2 final remedial actions are taken under CRRCLA, 

3 other than through the removal program, it has 

4 to be listed on the National Priorities List? 

5 0. Right. 

6 A, That* 8 correct. 

7 0. Now, is there anything in the record 

8 indices supporting the inclusion of this site, 

9 the nldco I site, on the National Priorities 

10 List? 

11 A. I am still looking. 

12 MR. TRNRNRADMi Take your time. Look at the 

13 index and the documents. 

14 Ne can allow the witness to look at all 

15 the indices and whatever documents inside, 

16 referenced in the indices if you want. But, I 

17 don't know what is the point in the exercise of 

18 making him look for which document or documents 

19 refer te the NPL site. 

20 MR. RARAflANlSf Nr. Tenenbaum — 

21 NR. TBNRNRAOHi Can I finish for a second? 

22 MR. RARAGANISt Sure. 

23 NR. TRNRNBAUMi I am sure that the documents 

24 putting these sites on the NPL are predating 
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1 *8S« They would have been documents that would 

2 have been produced to you. 

3 NR. RARAGANIRi T just want to find out if 

4 the documentation to support putting this site 

5 on the National Priorities List is in the 

6 so-called record of decision. 

7 If it is hot, it is illegal, because 

8 there is no — 

9 NR. TRNRNBATlMs I am not sure that you are 

10 right about that. 

11 But, if you would like to make --

12 As I indicated earlier, if you would 

13 like to make a request, if it is not already in 

14 there, or some substitute is not already in 

15 there, the official request or designation of 

16 either of these sites as an NPL site. 

17 If you want them in the administrative 

18 record and they are not already in there, if you 

19 voQld like to make such a request, we will look 

20 at it. 

21 NR. KARAGANISt The government has got a 

22 responsibility for establishing the basis for 

23 the action as being consistent with --

24 NR. TBNBNBAnHt We produced these documents 
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1 to you, What more do you want? 

2 MP, RAPAGANIS: I am asking for the basis 

3 for inclusion on the MPL. T don't see it, T 

4 don't find it in the record, 

5 MR, TPNRNBAUMi Well, if you want him to 

6 take the time and look at every document in the 

7 record to see if it is in there, we can have him 

8 do that. 

9 Tf it is not in the record and you want 

10 to request that it be in the record, we can do 

11 that, too. 

12 HP, RAPAHANISi That's your burden of 

13 establishing what you think should be in the 

14 record, 

15 The fact is that — 

16 MP, TRNRNBAHHt I think you have a 

17 responsibility here in trying to bring these 

18 natters before the court. 

19 MR, KARACANlSt We are going to bring them 

20 before the court, 

21 MP, TRNRNBAOMi In as proper fashion as 

22 possible, I know that you will bring them 

23 before the court, 

24 MR, KARAGANISf I am trying to find out what 
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1 olse la —> 

2 MR. TRNRMBAUMi You would like to drag this 

3 case out for years and have the thing remanded 

4 back to the Agency to put things in the record, 

5 that If you just tell us now we will take care 

6 of your problem, if you are right. 

7 BY MR. KARAflAMISl 

8 Q. Mr. Bolce» isn't it correct — 

9 NR. TRNRNBAUNi No# I didn't finish one of 

10 my points. 

11 That was with respect to there being a 

12 basis for taking actions# of this being an NPL 

13 site. That is a separate question, if there is 

14 a document he can pick out of the record. These 

15 documents were produced to you previously and I 

16 am sure that you have as good access to them as 

17 we do. 

18 NR. KARAqANlSi Are you done? 

19 NR. TBHRIVBADMI For now. 

20 BY NR. RARAGANISi 

21 Q. Mr. Boice# isn't it a fact that there 

22 is no document in the administrative record 

23 Indices reflected in Boice Deposition Rxhibit 

24 No. 3 that contains either the technical or 
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1 factual justification for listinq on the NPL 

2 liatr or the actual listing of the rridco I site 

3 on the MPL list? 

4 MR, TRNRNBAUMt If the witness is finished 

5 lookinqr he can answer. If notr he will have to 

6 keep on looking if you axe going to insist on an 

7 answer to that. 

8 I would object to itf any way. 

9 MR. KARAdANTSi You have objected. 

10 MR. TRNRNBAHMi Ptocess of discovering into 

11 the compilation of the record. 

12 You can read the record as well as we 

13 can read the record. 

14 A. I looked through the index and I didn't 

19 see the site scoring documentation in the 

16 administrative record. 

17 Althougbr there is a record of that 

18 information and It is publicly available and 

19 there is a comment period where the public. 

20 including private parties, responsible parties. 

21 can review the site scoring information and 

22 provide comments before it is added to the 

23 National Priorities List. 

24 

Longoria a Goldstine 236 1030 Chicago 



1 845 

1 BY MR. KARAGANIS! 

2 Q. So this is what is known as a scoring 

3 package or RRS package; is that right? 

4 A. Yes. 

5 Q. That stands for the hazard ranking 

€ system? 

7 A. Yes. 

8 Q. That's one of the requirements that 

9 needs to be done for a site before permanent 

10 remedial action can be undertaken under the 

11 National Contingency Plan, isn't that right? 

12 MR. TRNRNBAOHf ObjectiOHr calls for a legal 

13 conclusion. 

14 MR, KRATINGI I don't know, 

15 It is an administrative conclusion or a 

16 legal conclusion? 

17 MR, RARAGANISI His Objection is noted. 

IB MR. TSNeNBAOMi If you know the answer. 

19 Now. I don't want you speculating about 

20 what you don't know. If you know the answer. 

21 you can answer. 

22 MR. KARAGANISI You better know the answer. 

23 MR. TENRNBAnMi If you think you know the 

24 answer, you may answer. If you don't, say you 
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1 don't know. 

2 A. Yes. 

3 Any site has to qo through the scoring 

4 system and test score high enough to place it on 

5 the National Priorities List. 

6 BY MR. RARAGANIS} 

7 Q, And that score, at least at the time of 

8 this site, was 28.5, was it not? 

9 A. T don't remember. 

10 0. Okay. 

11 nave you ever scored a site? 

12 A. I reviewed a scoring. 

13 0. Once the scoring package is done, then 

14 there actually has to be an official 

15 determination that the site should be placed on 

16 the NPL, isn't that right? 

17 MR. TGRRNBAnHi Objection, calls for a legal 

18 conclusion. 

19 BY NR. KARAGANISi 

20 Q. Qo ahead. 

21 A. I know the Agency, once they score the 

22 sites. X should say there is an exception to 
I 

23 that scoring. There are provisions in the 

24 National Contingency Plan for a state to propose 
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1 certain aitee to be placed on the National 

2 Priorities List. 

3 nutr normally it is scored. And if it 

4 scores hiqh enough^ the government makes some 

5 type of announcement that it is proposed for the 

€ National Priorities List. Then there is comment 

7 period and then it is officially added to the 

8 National Priorities List. 

9 Q. Nowf Nr. Boicer the State of Indiana 

10 dldn*t propose the Hideo I site for inclusion en 

11 the National Priorities List, did it? 

12 A. I don't know. 

13 Q. Mr. Boice* after the removal action at 

14 the Midco I site was completed in July of 1982, 

15 was there any attempt then to determine whether 

16 or not post-removal conditions endangered the 

17 public health? 

18 A. Absolutely. That was the — 

19 MR. TBNeHBAnNt Post-removal. 

20 To the extent you are seeking to take 

21 discovery on record issues, I will object. T 

22 will allow you to answer, though, subject to my 

23 objection, 

24 
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1 BY MR, KAPAGAWrS: 

2 Q. Go ahead. 

3 A, Yes. 

4 And that was the remedial Investigation 

5 feasibility study which was conducted by 

6 Dames -- RRM. Geosciences and Dames & Moore for 

7 the Midco Steering Committee. That was the 

8 follow up on the removal action. 

9 Q. When was the remedial investigation 

10 done? 

11 A. When was it done. It was initiated in 

12 June — well# RPA initiated it in March 1985. 

13 We discontinued it when the PRP*B offered to 

14 conduct the study. 

19 The PRP's initiated it around at least 

16 by May 1985. 

17 Q. Let's go back if we can to the summer 

18 of -- I am sorry. 

19 After the removal clean up of the Midco 

20 I aitor did Or. Stein or any other public health 

21 officials evaluate the site after removal from 

22 the standpoint of chemical exposure and 

23 potential health effects? 

24 A. Yes. 
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1 0, And is that in the record? 

2 A. Yes. 

3 Q. Could you find that for me, please? 

4 A, This is a document from ATSDR or from 

5 CDC? 

6 0* I assume it is CDC. 

7 To assist you, according to my notes, 

8 there is a memorandum by a Stein involving 

9 conclusions regarding chemical exposure and 

10 potential health effects, 11-22-82, presumably 

11 contained in the Midco ROD index, 

12 A, Okay. I saw that. Rut, I don't know 

13 whether that is relevant to after the removal 

14 action or not. 

15 0. It postdated the removal action. 

16 A. I will check and see what you are 

17 referring to, or what you requested. 

18 I found the site Inspection report 

19 wbieh is also part of the site scoring package 

20 as well as the preliminary assessment dated 

21 August 30, 1982. 

22 Q. That related to my earlier series of 

23 questionsi is that right? 

24 A. That'8 correct. 
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1 Q« But that does not include the total 

2 scoring package, does it? 

3 A, It doesn't include the actual scoring 

4 calculations. 

5 Q, Are you looking for Mr. stein's report? 

6 A. Yes, here it is. 

7 Q. Does that assess public health 

B conditions at the site? 

9 MR. TRNENBATTMi Excuse fllS. ThiS witnsSS 

10 didn't write this. The letter speaks for 

11 itself. 

12 I don't think he is here to interpret 

13 the letter for you. 

14 A, This really doesn't evaluate site 

15 conditions after cleanup. 

16 BY MR. RARAGANISt 

17 0. Okay. 

18 NR. TRNRNBAnNi I have to object to this 

19 qaestionlnq of the witness on letters that he 

20 didn't write. 

21 You can read the letter as well as he 

22 can. 

23 MR. KARAGANlSt Not if the letters don't 

24 contain infornation and data that would allow 
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1 RPA or anybody else to evaluate hazard 

2 conditions at the site. 

3 MR, TPNENBAIT.M: I didn't follow that point. 

4 RY MR, KARArSANISi 

5 Q, Mr, Boicer after the clean up in July 

of 1982 at Hideo I, did an imminent and 

7 substantial endangerment to the public health 

8 exist at the Hideo I site? 

9 MR, TRNPNRAUH: Rxcuse me, 

10 How la that relevant to a non-record 

11 issue? 

12 NR. KARAGANlSt It is relevant to whether or 

13 not we have sufficient cause to resist what I 

14 believe is an Inaccurate — I am using the word 

15 charitably — an inaccurate claim of a public 

16 health endangerment existing as of December of 

17 1989, 

18 MR, TeNBNBAUMi HOW would Something in '81 

19 reflect on something in '89? 

20 MR, RARAGANlSi If you need me to explain 

21 that to you, I would be happy to, 

22 MR, TRNRNBADMi Why don't you. 

23 Otherwise# I am going to have to 

24 instruct him not to answer, 
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1 NR. KARAGANlSt I will ask him whether or 

2 not there are any conditions that were different 

3 In 1989 from 1981 or 19B2, excuse me» after the 

4 removal. 

5 MR, TRNRMRAUMi HOW is that relevant to 

8 whether there is an imminent and substantial 

7 endanqerment in *89? 

8 NR. KARAGANlSt Hecause it would Indicate — 

9 Did RPA think there was one in '81 or 

10 *82? 

11 MR, TRNHNBAOMt I am not qolnq to answer the 

12 questions. 

13 Butf in any eventf discovery into 

14 imminent substantial endanqerment we contend is 

15 a record issue, Rven apart from that, it is not 

16 relevant. If there is one in '89, there is one 

17 in *89, 

18 MR. KARAGANlSi But, if there wasn't one in 

19 1982 after removal, there wasn't one in 1989, 

20 If there was one in 1982 after removal, 

21 then one wonders why RPA was sitting on its 

22 posterior, 

23 MR, TBNBNBADMt RPA or the PRP'S, 

24 MR. KARAGANISt No, RPA. 

Lonqoria a Goldatine 236 1030 Chicago 



1 853 

1 I don't suggest that FPA was sitting on 

2 its posterior, I think there was a rather 

3 creative discovery of an imminent and 

4 substantial endangerment in 1989. 

5 MR, TRNRNnAHMi You are seeking discovery on 

6 the imminent and substantial endangerment issue/ 

7 and our position is this is a record issue. 

8 And I will have to instruct the witness 

9 not to answer. 

10 BY MR. RARACANIS: 

11 0. Mr, noiee# was there an imminent and 

12 substantial endangerment to the public health at 

13 the Midco I site after the removal action was 

14 completed in July of 1982? 

15 MR, TRNBMBAONi Same objection, 

16 T will have to instruct the witness not 

17 to answer* This witness wasn't even there in 

18 *82* fnrthermore. 

19 BY MR, KAPAGANISl 

20 Q* Mr, Boice* could you answer that 

21 question, had you not been instructed not to 

22 answer it by your counsel? 

23 A, Yes, 

24 Q, Mr, Boice, was there anything different 
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1 about conditions impacting the public health in 

2 December of 1989 as opposed to December of 1982 

3 at the Hideo T site? 

4 MR. TRNRNDAHMt Same objection and 

5 instruction. 

6 You haven't told me how this is 

7 relevant to any issue other than the finding of 

8 imminent and substantial endangerment in '89. 

9 MR. RARAGANiSi It relates to whether or not 

10 we have sufficient cause and whether we are 

11 acting in bad faith. 

12 MR. TRNRNBAOMi How? 

13 MR. RARAGANlSi Because if the imminent and 

14 substantial endangerment claim by the government 

15 is a phony# then we are not in bad faith# 

18 somebody else is. 

17 MR. TENRNBAUMi You are saying# under that 

18 theory anything that is subject to record-review 

19 is subject to discovery# because if the Agency 

20 is wrong# then you had sufficient cause not to 

21 obey the order. 

22 That would mean there would be no 

23 record-review — there would be discovery into 

24 any record-review issue. 
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24 

M8« RARAGANI.9I Ar« you Instructing the 

witness not to answer? 

TRNRNRAnM} Yes, I am. 

BY MR. KARAGAHTSj 

0. All right. 

Mr. Boice» if your counsel had not 

instructed you not to answerr would you be able 

to answer the question? 

A. Yes. 

0. Okay. 

MR, TRNRNBAnHt Againr also I would object 

to all these questions to the extent they seek, 

in addition to the grounds I have indicated, 

record-review issues. 

These questions also seem to# at least 

in part if not in full# seek either legal 

conclusions or expert testimony and I would 

object to their being asked at this deposition. 

Zt is not proper. 

BY NR. KARAGANIBf 

Q. Mr. Boice# from the standpoint of 

evaluating whether the public health was 

endangered at the site, was there any work done 

in 1983? 
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1 HR, TRNRNnATJMi At MidCO I? 

2 MR. KARAGANISt MldCO I. 

3 A. The summary of extent of contamination 

4 study by P.RT was finished. There was a 

5 preliminary assessment conducted by Rcology & 

6 Pnvironmentr there was a hydrogeologic study 

7 completed by Rcology & Rnvironment for the 

8 government. 

9 Q. Okay. 

10 A. There was an endangerment assessment 

11 completed by tISRPA. 

12 Q. An endangerment assessment? 

13 A. Yes. 

14 Q. What is that date? 

15 A. December 22r 1983. 

16 Q. December 22, 1983. 

17 A. And I believe you indicated that the 

18 site scoring was being conducted during that 

19 period of time. 

20 0. No. 

21 According to one of your statements, 

22 the statement la made that the site was put on 

23 the NPL in December '82. 

24 A. No, that was your statement -- I said 

Longoria & Goldstine 236 1030 Chicago 



1057 

1 pPSfllbly. 

2 Q» Do you have anything in the record that 

3 proves when it was put on the National 

4 Priorities List? 

5 A. I don't know, 

6 MR, TRNRNhAOMi He wants to know without 

7 lookingr I think. 

0 A, Not off the top of my head, 

9 ny MR. KARAGANIS) 

10 0, Your best guess. 

11 A, We have a preliminary assessment dated 

12 March 10, 1983, Then X can't see how it could 

13 have been already on the list. But, I have to 

14 check it out. 

15 MR, TRNENBAUMi He wasn't even there before 

16 '85. Row would he knew? 

17 BY MR. KARAGANISl 

18 0. Is it not correct that you cannot find 

19 anything in Boice Deposition Rxhibit No. 3 that 

20 gives you a factual basis as to when the site 

21 was placed on the National Priorities List? 

22 MR. TBNRNBADMi In 3 or the documents that 

23 are listed on 37 

24 NR. RARAGANlSt In the documents that are 
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1 listed on 3. 

2 MR. TRNRNRAUMt If you want to take up your 

3 time of the deposition having him look through 

4 the record looking for this, Z think that would 

5 be your prerogative. 

5 MR. KARAOAMISs Lot him start with the 

7 index. 

8 MR. TRNRNnAPMi He would have to look 

9 through every page of the index. 

10 NR. RARACANlSe Mr. Tenenbaum, let the 

11 witness try to answer the questions. 

12 MR. TRNRNRAUMi I am trying to let him 

13 answer the questions. I am just trying to move 

14 this along. 

15 MR, RARAGANlSi Other people might 

16 characterize your response differently. 

17 MR. TRNRNQAUMt We are in day eight of the 

18 deposition and you have a lot of questions ahead 

19 of yoUf I am sure. 

20 BY MR, KARAGARISi 

21 0. Mr. Boice» did you find any evidence in 

22 your examination of the Boice record indices in 

23 this case# Boice Deposition Rxhibit No. 3# 

24 reflecting any evidence that the site has been 
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1 placed on the national Prioritiea List? 

2 MB. TRNRNnATjHj Any evidence? 

3 MB, FABAGAMISt Yea, 

4 A. r think T have to look through a lot of 

5 documenta to aee if there la any reference to 

6 the alte scoring. 

7 Yes. The feasibility atudy, the 

8 remedial inveatigatlon would indicate that the 

9 site waa scored and placed on the National 

0 Priorities List. 

Q. So it would be just the feasibility 

studyf which waa done by RPA, right? 

A. The remedial investigation, possibly 

the feasibility study mentioned it. Also there 

is probably some other reports. There's a 

remedial action master plan by CR2-N-Rill in 

19S4. There is a good chance it was mentioned 

in that. 

Q. Let's go back to your endangerment 

20 assessnent. 

21 Directing your attention to your 

22 answers to interrogatories in appendix C-I, 

23 there is a reference on page 33 to an activity 

24 on August 12* 1983, Dr. David Homer prepared a 
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1 Mldco I endangerment aaseaament. 

2 Do you see that? 

3 A• Yes* 

4 0. Where do you see It? 

5 A. I don't see itr but it is in the 

6 administrative record also. 

7 0. What date is the one in the 

8 administrative record? 

9 A. December 22, 1963. 

10 0. And the December 22. 1983 has the 

11 August 1983 endangerment assessment? Page 33 of 

12 the document. 

13 A. It states in the exhibits. Rxhibit C-l 

14 of usePA's first response to objections to the 

15 first set of interrogatories by the generator 

16 defendants# page 33. that on August 12# 1903 

17 DSRPA# David Homer# I guess# prepared an 

18 endangerment assessment. 

19 The document generated was a December 

20 22# *83 memo from Valdus Adamkus. So the dates 

21 apparently agree. 

22 0. I see. 

23 There are not two documents referenced 

24 there# one by valdus Adamkus and one by David 
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1 Roaor? 

2 A. The documents generated are Hated In 

3 the fourth column, 

4 0, Those are two documents listed there, 

5 two authors, one document by David Homer and 

6 another document by Valdus Adamkua? 

7 A. T would have to take a look and see. 

9 0, Please look, 

9 A, Okay. No problem, 

10 Okay. I see in the administrative 

11 record for Midco I a memo dated December 22, 

12 1983 signed by Valdus V. Adamkus. It sayst 

13 "Attached, please 

14 find the endanqerment 

15 assessment for Midco I and 

16 II in Oary, Indiana. Based 

17 on the attached endanqerment 

18 assessment, I have 

19 determined that a release or 

20 threat of release of 

21 hasardous substances into 

22 the environment may present 

23 an imminent and substantial 

24 endanqerment to the public 
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healthy welfare or the 

environment,• 

Attached to that ie Mldco T 

endangerment aaseasment, Dr. David Homer, aigned 

by Valdua Adamkua. December 22. 1983. 

Q. Okay. 

The document which is attached, which 

is the Homer — 

Well, let's go back. 

Who la the author of the document that 

has the handwritten legend, "12-22-83, Mldco I 

endangerment assessment, Dr. David Homer," which 

on page 6 of that document is signed by Valdus 

Adamkus? 

MR, TENRNBADMi If you know. 

A. What is the question. 

BY MR. RARAOANISl 

0, Who is the author of the document? 

A* The author would be Dr. David Homer. 

Q. All right. 

Who is Dr. David Homer? 

A, Who is — 

At that time he worked for OSRPA in the 

RCRA program. He has a PhD in, I believe it is. 
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1 •nvlronmental science. And he did risk 

2 assessment work for the Agency during that 

3 period of time. 

4 0, I see. 

5 And would it be a fair statement that 

6 he and Mr. Adamkus concluded as of December 

7 1983f that a release or threat of release of 

B hazardous substances into the environment may 

9 present an Imminent and substantial endangerment 

10 to the public health or welfare or the 

11 environment at the Midco I site? 

12 MR. TENBNnADMt Object. 

13 This witness is not the person to 

14 answer that. He his name isn't on the document. 

15 No reason to think that he can read the document 

16 any better than you can read it. 

17 BY MR. KARAGANISl 

18 Q, Go ahead. 

19 A« Wellf I think you read what the 

20 document said. 

21 Q. Would it be a fair statement by an 

22 unsophisticated lay person that RPA in December 

23 of 1983 bad concluded that there was or may be 

24 an imminent and substantial endangerment at both 
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1 the Hideo I and Midco II sites? 

2 MR, TRNRNBAPHi Object^ no foundation. 

3 Calls for -- no. Same objections as earlier. 

4 BY MR. RARA<1ANIS: 

5 0, Go ahead. 

6 MR. TRNENRATiMs Only testify to what you 

7 know firsthand. Don't guess. 

8 A. Well* I don't know what a lay person 

9 would conclude. Butr Valdus Adamkus represents 

10 the Region v USRPA. 

11 BY MR. KARAGAMISt 

12 Q. Yes. 

13 A. And that's what he wrote on that 

14 document. 

15 Q. Can you tell me based on the let's 

16 get one thing clear. 

17 In your exhibit C-I to your answers to 

18 interrogatories^ you listed an endangerment 

19 aesesanent having been prepared by Homer in 

20 August of 1983. 

21 Is that a different endangerment 

22 assessment than the one that is attached to the 

23 December 22, '83 Adamkus memo? 

24 A. X don't know. 
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1 Q* Were there various drafts of Romer's 

2 endangerment assessment prepared and reviewed? 

3 MR, TPNPNBAIIMJ Whatever you know. If you 

4 weren't there then and don't knoWf then say you 

5 don't know, 

6 A, I know there were drafts prepared. 

7 Yes, 

8 ny MR, RARAGANISl 

9 0. All right, 

10 Are those drafts still in the files of 

IX RPA? 

12 A, They might be, I am not sure, 

13 Q, Are the drafts of the Romer 

14 endangerment assessment, contained in the 

15 documents listed In your certified indices to 

16 the administrative record? 

17 A, No, 

18 As you can 8ee» the record contains the 

19 final document, 

20 0, So the drafts are not contained In the 

21 administrative recordt Is that correct? 

22 A. Oh-hum, 

23 0, Was that uh->hum? 

24 A. Yes, 
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1 MR. TeNRNnADMt Does American Can contend 

2 that the drafts should be in the administrative 

3 record? 

4 MP. KARAGANlSi To the extent that the 

5 drafts have relevant information, yea. 

6 MP, TPNRNPAOMJ Does American Can contend 

7 that these drafts have such relevant 

8 information? 

9 HP. RAPACAHISI We believe that it may, 

10 because we believe that the finding of an 

11 endangerment here is an inaccurate findingy or, 

12 if there were an endangerment, it should have 

13 been acted on a lot earlier. 

14 HP. TRNRNRAHMt Well, if American Can would 

15 like to make any suggestions as to some addition 

16 to the record, we will evaluate it. 

17 I would point out that counsel for the 

18 moat of the other defendants take the position 

19 that there's too much in the record in many 

20 instances. 

21 You would be hardly keeping the other 

22 defendants happy if we put in all the zillions 

23 of drafts of everything in the record. 

24 NR. RARAGANISt It is not a question of 
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1 keeping anybody happy. it is a question of 

2 doeuinents that are relevant to the issues that 

3 are before the court. 

4 MR, TRNRNBAriMx Oh, well, if American Can 

5 believes that there is a document that belongs 

6 in the record, as I have Indicated, they should 

7 please Inform us and we will see whether we 

8 agree. 

9 RY MR. KARAOANISt 

10 Q. Mr. Rolce, following the December 22, 

11 1983 determination that a release or threat of 

12 release of hasardous substances into the 

13 environment may present an imminent and 

14 substantial endangerment to the public health or 

15 welfare or the environmenti what action, if any, 

16 did F!PA take to abate the endangerment7 

17 MR, TRNENRAnMi Can we have that read back, 

18 please. 

19 (The record was read.) 

20 You may answer to the extent you can, 

21 that is seeking costs for any such actions 

22 undertaken. 

23 A. Okay. 

24 MR. TENRNBAONt Again, against any 
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1 defendantr even if it is not necessarily against 

2 all defendants. 

3 A. Okay. 

4 Well, we prepared as initiation to the 

8 final investigation of the site, which would be 

6 the remedial investigation feasibility study, 

7 CH-2-M-nlll prepared a remedial action master 

8 plan. 

9 The date that was completed —> 

10 MR. TENENBAOMt I am sorty, unfortunately I 

11 have confused things, I apologise and regret to 

12 say. 

13 You may answer with respect to any 

14 costs that either are being sought or already 

18 have been recovered. 

16 Because I don't want to -- I am not in 

17 a position to tell which ones have already been 

18 recovered, so l will amend my previous 

19 etatement* 

20 Subject to my objection, you may answer 

21 with respect to the coats that RPA seeks to 

22 recover or that RPA already has recovered. 

23 A. Okay. 

24 As I was saying, CH-2-n-Rill completed 
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1 th« remedial action master plan which was 

2 supposed to be an overall plan for addressing 

3 contamination at the sites, or for evaluating 

4 any contamination at the site. And then 

5 developing alternatives for controlling the 

6 contamination at the site or addressing the 

7 contamination at the site. The date of that was 

8 November 1984. 

9 In February — 

10 BY MB. RARA^lANISl 

11 Q. Rxcuse me. Rxcuse me. 

12 The remedial action master plan, dated 

13 November *84, is that contained in the indices 

14 to the adminiatrative records that you reflect 

15 in Boice Deposition Bxhibit No. 37 

16 A. Yea. 

17 0. Okay. 

18 la the remedial action master plan 

19 Hideo draft report by cn-2-N-Rill referenced by 

20 Hr. Valdua Adamkus and Mr. David Bomer in 

21 December of 1983 contained in the record? 

22 A. I didn't underatand your queation. 

23 0. Directing your attention to the Adamkus 

24 memorandum of December 22, 1983, with the Homer 
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1 endangerment aeseeBment attached thereto and 

2 signed by AdamkuSf the first reference on page 6 

3 is CH-2-N-nill 1983 remedial action master plan 

4 Mldco draft report. 

5 Is that draft report in the 

6 administrative record? 

7 A. As with other documents, we don't 

8 Include draft reports in the record. We put in 

9 the final reports. 

10 Q. The final report wasn't even created at 

11 the time Adamkus did his endangerment letter, 

12 was it? 

13 A. Apparently not. 

14 0. So Adamkus based on it on a document 

15 called the draft report, did he not? 

16 A. Apparently, yes. 

17 0, Is the CH-2-M-Bill document that 

10 Adamkus based his December 22, 1983 

19 determination en in the administrative record 

20 that yen reference in Boice Deposition Rxhibit 

21 3? 

22 A. The final report is in the — 

23 Q. I didn't ask you that, Mr. Boice. 

24 I asked you whether the CH-2-M-Rill 
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1 report that Hr« Adamkua bases his December 22, 

2 1983 determination is in Boice Deposition 

3 exhibit No. 3? 

4 A, The final report would have reflected 

5 anything that important that would have been 

6 in the draft report. As far as whether the 

7 draft report was physically in the 

S administrative record, no, it is not. 

9 Q. So it is correct, is it not, Mr. Boice, 

10 that the document, the CH-2-M-R111 document 

11 referred to by Mr. Adamkus and by Dr. Homer on 

12 December 22, 1983, that CH-2-M-Rill report is 

13 not in the administrative record indexed in 

14 Boice Deposition Exhibit No. 3? 

15 MR. TRNBNBADHi The draft did you say? 

16 A. The draft? 

17 BY MR, RARAGANISl 

18 0, The document referred to by Mr. Adamkus 

19 and Mr, Homer. 

20 NR. THNENBADHi Objection, ambiguous. 

21 A. The draft document is not in the 

22 record. 

23 The final document, which would 

24 incorporate all important things in the draft 
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1 doeumentr Is in the adniniabrative record. 

2 BY MR. KARAGANIS* 

3 0. Mr. Boice. the final document was not 

4 in existence in December 1993. was it? 

5 A. I already answered that question. 

6 o. And the answer is it wasn't in 

7 existence, isn't that right? 

8 A. Of course not. 

9 0. Now. is it not correct — all it takes 

10 is a yes or no answer on this — is it not 

11 correct that the document relied upon by Mr. 

12 Adamkus in December 1983. which was a 

13 cn-2-M'-Rill report dated in '83. is not in the 

14 administrative record indexed in Boice 

15 Deposition Exhibit 3? 

16 A. I already answered that question. 

17 Q. Would you please answer it? 

18 A. As I stated before, the final document 

19 is in the administrative record, which would 

20 have incorporated all significant information 

21 that would have been in the draft document. 

22 MR. RARAGANlSt Counsel, would you instruct 

23 the witness that I am not required to take his 

24 characterization of what a document does or 
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1 doenn't aay# and I am entitled to a yea or no 

2 answer to a direct question. 

3 MR, TENRNBAHMf You are entitled to a yea or 

4 no answer If the witness can understand It and 

5 *qlve a yes or no answer, 

6 BY MR, KARAGANTSJ 

7 0. Are you havlnq difficulty fathoming my 

8 question? 

9 A, Are you having difficulty fathoming my 

10 answer? 

11 0. Yes. 

12 A. I don't see why, 

13 Q. Yes, I am. 

14 MR, TRNRNBAOMt I think that — 

15 A, We just want — 

16 MR, TENRHBAOMt YOU keep on asking whether a 

17 letter — 

18 MR, RARAGANlSt Mot a letter, a report, 

19 MR, TRNENBAUMi A report, rather, was In the 

20 record. And he can't answer that, other than 

21 what he has, because there Is both a draft of 

22 the letter and a final of the letter, 

23 i BY MR, KARAGANISi 

24 Q, The draft la not In the record. Is It? 
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1 A. We already said the draft document la 

2 not In the administrative record, 

3 0. Thank you, 

4 And the draft document la what Nr, 

5 Adamkus was referring to. Is It not? 

6 A, Yes, 

7 0, Mr, nolce, the master plan of November 

8 1984f was there correspondence that went back 

9 and forth with CR-2-M-R111? 

0 Adamkus' December *63 memo refers to an 

'83 draft. Now, we don't see a master plan 

report until November '84, That is a period of 

eleven months to a year. 

Was there correspondence that went back 

and forth between RPA and CH~2-M-H111 on their 

master plan report? 

A, I don't know, 

8 Q, Is there any in the file? 

9 A,, I don't know, 

0 Q, Well* who on the Hideo project was 

21 working with CH-2-M-H111? 

22 A, This was probably Karen Waldvogel, 

23 Q, What was her role? 

24 A, She was the remedial project manager 
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1 for th« Hideo T site at that time. 

2 Q. She was your immediate predecessor? 

3 A. Yes. 

4 0. Are you are now in possession of her 

5 files? 

6 A. Yes. 

7 0, Tn the course of preparing the 

9 certified indices to the various administrative 

9 records, did you have occasion to go back 

10 through her files to see whether or not there 

11 was any material relative to the Issue of 

12 endanqecment or remedy? 

13 MR. TRHRHnAnHt Wait a second. You want to 

14 take discovery into how he compiled the 

15 administrative record index? 

16 MR. RARAGAHlSt Not how he compiled. 

17 Whether or not he undertook a review of her 

18 files. 

19 HR. TRNRNBAOHi Sounds like this is getting 

20 into eonpilation of the record. Isn't it? 

21 MR. RRATlNGi Re is going to charge for it, 

22 one thing. Re is going to make a charge for 

23 hourly time put in. Then he is going to ask us 

24 to pay back the money for the hours, and it is a 
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1 CQSt lasue, 

2 m, TRNRNT^AWMc The coBt oC him compiling 

3 the administrative record, T don't think that 

4 opens it up. 

5 MR, RARAGANlSt Not only a cost issue, also 

6 a completeness issue. There is also — it is 

7 not a 22>mlnute gap. It is about an 

9 eleven-month gap. 

9 MR. RRATlNGt Counsel, the point is. if he 

10 is going to charge for that, the question was 

11 did you do something. 

12 Now. the question could be did you do 

13 something that you are asking for reimbursement 

14 for? And is it did you review Helen Keller's 

15 notes, whatever her name was. 

16 MR, TRNRNHAOMi You csn review any discovery 

17 questions and cost questions that way. 

18 NR. RBATlNGt You are asking for money for 

19 it. 

20 NR. RARAGANISt It is more than a cost 

21 question. 

22 The remedial action master plan. Mr. 

23 Tenenbaum. appears to be an illegal and ultra 

24 vires action outside the Rational Contingency 
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1 Plan, , 

7. I have never heard of one before — 

3 MR. TFHRNRATJM » I am sorry, what was that? 

4 MR. RARACANTS t nitra vires. 

5 MR. TRNRNRAUM| Yes. I know what that 

6 means. 

7 MR. FAR AG AN IS : A figured you would. 

8 MR. TFNKMR AtTM i What was ultra vires did you 

9 say? 

10 NR. FAR AG AN IS i A remedial action master 

11 plan. 

12 MR. TRNFNBAOHi A remedial action master 

13 plan. 

14 MR. FAR AG AN IS i One of the issues in this 

15 case, whether it be in the record or outside the 

16 record. is going to be consistency with the 

17 regulatory requlrenents of the National 

18 Contingency Plan. And our alleged refusal to 

19 comply with the 106 order can go to the question 

20 of compliance with those regulations. This 

21 remedial action master plan looks like a rogue 

22 to me. 

23 NR. TENRNBAOMi 

24 following. 
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1 You are aaylnq that this documentr how 

2 is that relevant to the case? 

3 MP, KARAnANIPt It Is relevant from a number 

4 of perspectives, 

5 It is relevant as to whether or not 

6 they have followed the requirement of the 

7 National Contingency Plan, whether they may have 

8 predetermined a remedy, without going through 

9 the PI/PS process, 

10 MR, TPNRNBAOMi Well — 

11 A, As we stated before, this plan is in 

12 the administrative record, 

13 MP. TPNRNBAnMi It Is in the record, 

14 MR, RARAGANlSt The final document, without 

15 benefit of the correspondence reflecting 

16 correspondence between the Agency and the 

17 contractor, is in the record, 

18 Where is the correspondence between the 

19 agency and the contractor? 

20 HP, TPNENBADMi Whatever correspondence --

21 MP. KAPAGANlSt It is not reflected in the 

22 record in this case. 

23 MR, TBNPNBAnHi Wouldn't that have been — 

24 if that would not be somehow unproduceable or 
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1 privilagedr it would have been produced to you 

2 in *85, 

3 MR, 8ARA(iANISi Not to my knowledge. Was 

4 it? 

5 MR. TRNRNRAUMi Have you checked. 

6 MR. KARACANIHt No# I don't .know. 

7 A. I am Bure we produced thoae. 

8 Q. So you have no problem with 

9 identifying^ then^ all of the correepondence 

10 that relates to the original drafts and then the 

11 correspondence between the Agency and the 

12 contractori is that right? 

13 NR. TGNENRAUMr He have to look at it. I 

14 don't know. 

15 Whatever we produced previously we 

16 would have no problem producing again. 

17 NR. RARAGANlSt I am asking for all of that 

18 correspondence. 

19 Q. Tou would agree. Nr. Boice, that the 

20 correspondence between waldvegel or other ePA 

21 employees and CR-2-H-Rill relating to the drafts 

22 and the preparation of the master plan is not in 

23 the index to the administrative record contained 

24 in Boice No. 3y is that right? 
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1 A. Well, in f^xhlbit C-I to our reaponaes 

2 to the generator defendant's flrat aet of 

3 Interrogatoriesr identified under March *83 

4 through Novenber '84, task preparatory, remedial 

5 action master plan, the only document generated 

8 baaed on my review of all the files including 

7 Karen waldvogel'a files was the remedial action 

8 master plan, Hideo I, 1984, 

9 Q, Mr. 8olce« we know from your previous 

10 testimony there was one in 1983, wasn't there? 

11 A. I meant there was no — I didn't find 

12 any correspondence related to that. 

13 Q. You are saying that there was no 

14 correspondence between 8PA and the contractor 

15 over an eleven-month period with regard to a 

16 contract Involving a remedial master plan for 

17 this Bite? 

18 A. I think what it indicates is that there 

19 ie no correspondence. No documentation was 

20 prepared en it. 

21 0,. T don't understand what you mean by 

22 documentation. 

23 Was there any correspondence, either 

24 memoranda of telephone conversations, letters, 
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1 ai«mos> anythlnq like that? 

2 MR, TPMRMhATIMf Just what you know from your 

3 memory. 

4 A, f'Tell, baaed on since T didn't put It 

5 down in Rxhibit C"!, I don't think there were 

8 any. There probably waan'tr no documents were 

7 generated. 

8 MR. TRNRNBAOHi Re Will have to look at hie 

9 files. 

10 A. If your really concerned about it. 

11 Yes. 

12 BY MR. BARAGAMISt 

13 0. We are concerned about it. 

14 MR. TRNRNBAnMi We will see if we can find 

15 it. 

16 It predates the RI/PS by a number of 

17 years, why are you concerned about it? 

18 BY NR. RARAGANISt 

19 0, That was in March '83 to ll-84f that is 

20 an oighteen-month period, is it not? 

21 A, That's correct. 

22 0. Did the — 

23 A. And during that period of time. I think 

24 we may have been in negotiations with defendants 
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1 and that might have affected — 

2 MR. TRNRNRAHM: The partial consent decree 

3 was being negotiated, perhaps. 

4 A. — that might have affected our 

5 actions. 

6 MR, TRNRNRAPM# During some of that period. 

7 It was during the litigation in any 

8 event. I don't know the exact date. 

9 nY MR, KARAGANISf 

10 Q. Would you find the remedial action 

11 master plan# at least the version of it that you 

12 have included in the record# Mr. Boice. 

13 A. Okay. 

14 Q. Thank you. 

15 You are familiar with the regulations 

16 and guidance involving remedial aetivitiea under 

17 the National Contingency Plan# are you not? 

19 NR» TBNRNBAOMI As Of what date? 

19 MR. RARAOANlSi As Of the time# let's take 

20 1985. 

21 A. I would probably have to review the 

22 National Contingency Plan that was in effect at 

23 that time. 

24 Q. Okay. 
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1 Let's look at the remedial planning 

2 field investigation team zone II contracts which 

3 you referred to as the remedial action master 

4 plan. 

5 Is this document something that is 

6 encompassed within the regulatory framework of 

7 the National Contingency Plan? 

a MR. TENENRAUMi Objection. Calls for a 

9 legal conclusion. 

10 A. I know at that time it was part of the 

11 Agency's procedurea# and I'm almost sure if you 

12 checked the regulations at that time it would be 

13 consistent with the regulations and procedures 

14 that were in effect at that time. 

15 0« Would that be the '82 plan? 

16 A. I'm not sure. 

17 Q. Let's take a look at this. 

18 Are you familiar with the term initial 

19 remedial measures? 

20 A. Yes, 

21 0. Do you agree with the statement that is 

22 contained at page 3*3 of the CH*3*M-Rill 

23 document which says that the purpose of an 

24 initial remedial measure or RI is to reduce 
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1 imminent hazards to public health and the 

2 environment* 

3 Mh, TENRNnAOM! How is that relevant to a 

4 non-record Issue? 

5 HP, PARAOANIS: It is relevant to whether or 

6 not there is an imminent and substantial 

7 endangerment here which we have without 

8 sufficient cause refused to address. 

9 You are saying we acted without 

10 sufficient cause* T say that you are wrong* 

11 MR. TPNPMHAUNt As WO indicatod before, that 

12 imminent substantial endangerment is a record 

13 issue. So if there is nothing further, I will 

14 have to instruct the witness not to answer, 

15 pending the court's ruling on the motion for 

16 protective order* 

17 MR* KARAGAMISt YOU are instructing the 

18 witness not to answer with regard to whether or 

19 not he agrees with his contractor's 

20 deteraination of what an interim remedial 

21 measure is? 

22 NR. TENBNBAOM: Unless you can tell me how 

23 it is relevant to some issue other than that* 

24 MR* RARAGANlSt It is going to be relevant 
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1 tOr among other things^ whether costs were 

2 undertaken# whether the defendants are acting in 

3 bad faith# whether the PPA'S conduct was 

4 consistent with the National Contingency Plan. 

5 NR. TRNRNnAUMf How Is it relevant to 

6 whether the defendants are acting in bad faith? 

7 NR. KARAGANlSi If there is no imminent and 

8 substantial endangerraent and If it is a phony 

9 issue# Nr. Tenenbaum# we are not acting in bad 

10 faith. 

11 And if you ignored your own 

12 contractor*8 recommendations# which you did# 

13 then the bad faith here is not of the 

14 defendantsy the bad faith may very well be of 

15 the FPA, 

16 NR. RRATlNGi We are not talking about the 

17 ROD now* We are not talking about going behind 

18 tbo administrative record* l understand that*s 

19 your issue# 

20 MR* TewRNBADMi Imminent substantial 

21 endangerment is a record issue. 

22 MR* RRATlNGt You are going to ask us for 

23 money mere for bad faith* We say there is no 

24 bad faith* 
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1 MR, RARAGAMTSi You ac« asking us for 

2 penalties. You have already stated on the 

3 record you are asking for penalties and treble 

4 damages, 

5 MR, TRNENBAHMi As we discussed during the 

6 .standard T portion of this deposition. I am not 

7 aware of an allegation in the complaint, correct 

8 me if I am wrong, but I am not aware of an 

9 allegation in the complaint that the defendants 

10 acted in bad faith in the performance of the 

11 RI/PS, 

12 MR. RRATlNGt I am willing to stipulate with 

13 you. counsel, you are not going to ask us for 

14 treble damages, 

15 MR. TRNRNBAnMi Treble damages. Is it your 

16 position that in order to get treble damages you 

17 have to prove bad faith? 

18 NR. XARAGANlSi Is it your position that bad 

19 faith is not an element of acting without 

20 sufficient cause? 

21 NR. TRNBNBAUMI I am not going to — 

22 I have already discussed sufficient 

23 cause more than I needed to. I don't see the 

24 words bad faith in the statute en that. 
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1 NR. LnSTHARTRNi He has already stipulated 

2 that he is not alleging bad faith, right? 

3 NR. TRNRNBAHMt I have not Stipulated to 

4 that. 

5 T have not been told how this question 

6 has anything to do with whether the defendants 

7 acted in bad faith. 

8 MR, RARAGANlSt Rocauss I take at this time 

9 it is your position* whether it is your burden 

10 or our burden on the sufficient cause issue* 

11 that if we have acted in bad faith* we have not 

12 acted with sufficient cause. And* therefore, we 

13 have no defense for 106 penalties. 

14 Isn't that right* Nr. Tenenbaum? 

15 MR. TRNRNRADMi I am not the witness here. 

16 MR. RARAGANISI But if we find that we have 

17 acted in good faith and have acted with 

18 sufficient cause. 

19 NR. TBNBNBAUMI I don't SOS bad faith and 

20 good faith. X don't see that in the statute. 

21 We can look at the case law and see what it 

22 says. 

23 MR, XARAQANXSi The case law does reflect 

24 the use of those terms* Mr. Tenenbaum* as you 
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1 w«ll know. 

2 NR. TBNFNnATjMj The case law. We will have 

3 ample opportunity to brief the case law. 

4 MR. FARAHAN ISt Hold on. 

5 MR, TFNBNUAnMi How does that have anything 

6 to do with this? 

7 MR. FARAdANISt This document is relevant to 

8 whether or not RPA sat on its posterior and 

9 violated its own contractor's recommendations 

10 with respect to whether or not any kind of 

11 endanqerment existed and what the contractor's 

12 view of the endanqerment wasr and whether or not 

13 RPA disaqreed with it. 

14 You have said, and you went through 

15 long days of testimony about how our consultants 

16 were acting in bad faith. This is your 

17 consultant. 

18 Your witness --

19 NR. TCNRNBAHMt We have not said anything 

20 about bad faith. 

21 ^ A. You gave us the impression of. 

22 MR. TRNRNBAONs You insisted on asking this 

23 witness' personal impression of whether or not 

24 there was an impression bad faith. You insisted 
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1 on an answer* 

2 NR. KARAtlANlSt We got an answer. Now T am 

3 following it up. 

4 MP, TRNENBAHMi How is this relevant to 

5 that? 

6 MP. RARACANIH: Because the question is. If 

7 you didn't follow* USEPA did not follow your on 

8 consultant's recommendations, then It may be 

9 grounds for suggesting that the term bad faith 

10 Is more properly pointed In another direction* 

11 MP* TGNRNfBAnMi SO you are admitting it has 

12 nothing to do with the issue that has been the 

13 subject of this deposition? 

14 MR. RARAGANISI No. It has to do with the 

15 subject of this deposition. 

16 MR. TRNRNBAONi You are Saying that the — 

17 MR* KARAGANISi Do you want to take time to 

18 road it and see how GPA didn't follow its 

19 eonaultank's recommendations? 

20 Take the time* Had you read it 

21 earlier — 

22 MR. TRNRNRAOMt I think it is nonsense, but 

23 I will read it and see what you are talking 

24 about. 
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1 MR. KRATlNGt This Is the similar and the 

2 sane kind of question that I had asked during 

3 the deposition. And we went through the same 

4 kind of argument that how can you believe that 

5 there is bad faith, when you are relying on 

6 companies to tell you that there is no bad 

7 faith, 

8 During our deposition you asked us a 

9 question about our bad faith, did we think we 

10 were acting in bad faith. 

11 MR. TENRNRADMt NO, I didn't. 

12 MR. KEATINGt I said not if you people 

13 didn't have any basis upon which to make a claim 

14 for bad faith. 

15 MR. TRNRNBAnMi I don't remember. 

16 MR, KARAGANZSi Alan, take as much time as 

17 you need to look at the document. 

18 MR. TENRNBAOMt I see. 

19 We will have ample opportunity to brief 

20 tbe sufficient cause issue. But, the sufficient 

21 cause issue cannot be used to override the 

22 provisions of CRRCLA providing for 

23 record-review. 

24 MR. XARAGANlSt Do you want to drop the 
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1 penalty part of your complaint? Drop it. we 

2 may be able to limit the issues of the case. 

3 MR, KEATINrji I will Stipulate. I don't 

4 care. You are wearing me down. 

5 MR. TENRNnADMi Let's take a short break. 

6 MR. KARAC5ANIR: All right. 

7 (Whereupon a short recess was had.) 

8 MR. TFINEWRAITMI I don't See any basis for 

9 this. 

10 Out, subject to my objections, in terms 

11 of expediting this, I will let the witness 

12 answer, if he has knowledge of an answer to the 

13 question, I don't even know what the question 

14 is going be, but we will find out, this area of 

15 questioning, 

16 BY MR, RARAGAMISt . 

17 0, Mr. Boice, in your work as a remedial 

18 project manager, have you ever heard the term 

19 XRM or initial remedial measure? 

20 A. Yes, 

21 Q, Would you agree that its function is to 

22 reduce imminent hasards to public health or the 

23 environment? 

24 MR, TBNBNBAaMt Object. Calls for a legal 
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1 conclusion. 
J 

2 A, I would aay It was — the purpose is to 

3 reduce time# take measures that can be taken 

4 fairly simply to reduce hazards# that may be 

5 time critical. 

ti RY MR, RARAGANISt 

7 0. You mean hazards that must be addressed 

8 in a relatively short period of time? 

9 A. Yes. 

10 That can be addressed through fairly 

11 simple measures, compared to the expense of 

12 long-term measures sometimes required for the 

13 final remedial actions. 

14 0. Directing your attention to the master 

15 plan, which is the remedial planning field 

16 investigation team study, remedial action master 

17 plan, November, '84. Would it be correct that 

18 BPA'a contractor found no imminent environmental 

19 hasards at the site? 

20 NR. TBNRNRAUNf Excuse me. You can read the 

21 document as well as the witness can. 

22 I think you have only read half of a 

23 sentence in there. There's no basis for this 

24 witness reading this any better than you can. 
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1 BY MR. KARAGAHIf?! 

2 Q. Let's read the whole sentence. 

3 "Mo Imminent 

4 environmental hazards were 

5 identified at the site. 

6 However, potential 

7 environmental hazards will 

8 be investigated in the 

9 proposed remedial 

10 investigation feasibility 

11 study." 

12 Rased on what you know about the 

13 history of the site and the conditions of the 

14 site, was that an accurate statement as of the 

15 time it was made in November 1984? 

16 NR. TRNRNBAHMt Objection. The witness was 

17 was not there in 1984. Also calls for a legal 

18 cenclualen and expert testimony. 

19 BY MB. KARAGANISi 

20 Q« Go ahead. 

21 NR. TRNRNBATJNt May be vague and ambiguous 

22 as well. 

23 MR. KARAGANISI All right. 

24 Did you get them all in? 
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1 A. I can only apaculate on what exactly 

2 they meant by no imminent environmental hazards 

3 were identified at the alte. 

4 But, the fact that they said that they 

5 need an investigationr or a remedial 

6 investigation feaBibility study needs to be 

7 conducted at the site* indicates that they are 

8 indicating that they need to evaluate the site 

9 to fully quantify or evaluate the risk to human 

10 health and environment at the site. 

11 Q. Would it be fair to say that a layman 

12 reading the sentence would conclude that the BPA 

13 contractor# when it did the investigation 

14 leading up to the master plan# found no imminent 

15 environmental hazards at the time that they did 

16 the study# but they recommended further study 

17 that might discover such hazards? 

18 MR. TBNBNnAtiMi Same continuing objection. 

19 A. I don't know what# how a layman would 

20 interpret this. 

21 BY NR. RARAGANIS: 

22 Q. All right. 

23 A. But I do know -- I am not sure# I don't 

24 think they used the word imminent environmental 
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1 hasacd properly aa It Is used there. 

2 0* You don't think your consultant did? 

3 A, Yes. 

4 Q, Okay. 

5 Why didn't your consultant use the 

6 terms imminent environmental hazard properly? 

7 MR. TRNENBATJMi Same objection. 

8 Go ahead. 

9 A. I don't know. 

10 RY MR. RARAGANISl 

11 Q. You don't think they used it properly. 

12 but you don't know why they didn't use it 

13 properlyy is that right? 

14 A. That's correct. 

15 Q. What is the basis for your thinking 

16 they didn't use it properly? 

17 A. The basis of my thinking* you want my 

18 tastlnoay on my thinking? 

19 0. You think they didn't use it properly. 

20 What is the basis of your thought? If 

21 you have no basis* say you have no basis. 

22 A. Because* well* in a sense it is 

23 inconsistent in that they say there's no 

24 imminent environmental hazard identified at the 

Longocia & Goldstine 238 1030 Chics o 



1896 

1 site* But* on the other hand* we need to do a 

2 remedial investigation feasibility study. 

3 Q* I take it they went out and did some 

4 studies at the site* did they not? 

5 A. They conducted a site visit. Yes. 

6 They were supposed to have reviewed documents 

7 related to the site. 

6 0. So based on what they did in site 

9 investigation* documents at the site* 

10 recognizing that further work needed to be done* 

11 but based on all of their analyses to date* they 

12 say they didn't find any imminent environmental 

13 hazard* isn't that right? 

14 NR. TRNBNRAOMi Same continuing objection. 

15 A. That is basically what they said. 

16 BY NR. KARAQANISi 

17 0. All right. 

IB Do you have any basis for disagreeing* 

19 any factual basis for disagreeing with that 

20 statement as of the time they made it? 

21 NR. TRNBNBAOMi Same continuing objection. 

22 A. Nell* for one thing, there is the 

23 endangerment assessment by David Homer that 

24 indicated that -- concluded that there was an 
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1 iaminent and substantial endangerment or may be 

2 an imminent and substantial endangerment from 

3 the site. 

4 . There is apparently some confusion as 

5 to what an imminent environmental hazard is and 

6 what an imminent and substantial endangerment 

7 Is. 

a BY MR. RARAnANIS: 

9 0. So you say there is an apparent 

10 inconsistency between the December 22, 1983 

11 Valdus Adamtus memorandum, enclosing the Homer 

12 endangerment assessment, and the November 1984 

13 CH-2-M<-Hill document? 

14 NR. TRNRNBAUHt Is your question whether he 

15 said that or whether --

16 MR. RARAGANlSt Whether he believes it. 

17 A. Apparently, yes. 

18 0, Okay. 

19 One is right and one is wrong} is that 

20 right? 

21 MR. TRNRNBADMt Objection. 

22 Again that assumes that the terms are 

23 being used synonymously. So, I have objected on 

24 the grounds that they are vague and ambiguous. 
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1 MR. KARAHANIS: T will withdraw the 

2 question. 

3 0. Nowr let's talk about initial remedial 

4 measures necessary to reduce the potential for 

5 direct contact by the general public with 

6 respect to hazardous soils, possibly hazardous 

7 soils and leachate. 

8 Would it be a fair statement that as of 

9 November 1984, RPA's contractor was saying, 

10 quote 1 

11 "The necessity for 

12 implementation of this IRM 

13 is presently unclear but 

14 should become, apparent as 

15 the remedial investigation 

16 feasibility study is 

17 conducted." 

18 Xs that right? 

19 A. That is what it says in the document, 

20 yes, . 

21 0. Would a fair understanding of that 

22 statement be that it is not clear at this time 

23 what we are about to recommend as interim 

24 remedial measures are needed, but the need for 
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1 these interim remedial measures may become clear 

2 as we pursue the Rl/PS? 

3 A» That sounds like a fair restatement of 

4 the RAHP, 

5 Q, By the RAMP, you are referring to the 

6 CH-2-M-H111 study? 

7 A. Yes, 

8 0* Now, in November 1984 they Identify 

9 what initial remedial measures would be needed 

10 to address any imminent health hazard, do they 

11 not? 

12 A. No, This is a — they are recommending 

13 an initial remedial measure. They say will 

14 reduce the potential for direct contact by the 

15 general public, 

16 0* The purpose of an initial remedial 

17 measure or IRM is, quote, *to reduce imminent 

18 hasacda to the public or the environment," isn't 

19 that right? 

20 MR, TBNGNBAnHi Are you asking whether it 

21 says that? 

22 By MR, RARAGANISt 

23 Q, That's what the contractor said it was, 

24 Isn't that right? 
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1 A« That is what the contractor said in one 

2 of the sentencee, yea. 

3 0. Isn't that what your understandlnq of 

4 an IRM was under the 1?PA NCP program? 

5 MR, TRNRNRAUMJ Object. Calls for a legal 

f conclusion. 

7 A. Welly yes. The purpose is to reduce 

8 hazards to the public health. 

9 BY MR. RARACANI5;i 

10 0. All right. 

11 The consultant was saying that while it 

12 wasn't clear from the data they have looked at 

13 whether these initial remedial measures were 

14 necesearyr if after later study they became 

15 necessaryy they identified what they would ber 

16 isn't that right? 

17 A. That's correct. 

18 Q. All right. 

19 And one of the measures that they talk 

20 about is the installation of additional fencing 

21 to prevent unauthorized entry to the sitef is 

22 that right? 

23 A. That's correct. 

24 Q. Okay. This is in the November 1984. 
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1 Between *84 and 1990, did BPA take any 

2 action to install any additional fencing at the 

3 site? 

4 A. Yes. 

9 Following the first round of sampling, 

6 review of the first round of sampling results, 

7 the Midco Steering Committee decided to install 

8 a fence along the west aide of Blaine Avenue* 

9 which restricted access to perhaps 90 percent of 

10 the site* which was west of Blaine Avenue. 

11 Left maybe 10 percent of the site that 

12 is east of the Blaine Avenue open to the public 

13 and* of course* these recommendations* this BAMP 

14 and these recommendations in the RAMP were 

15 provided to the respondents and were available 

16 to the respondents. 

17 Q. But you had a recommendation from your 

18 consultant* or BPA did as of November *84* to 

19 install fencing around the sitsf isn't that 

20 right? 

21 A. It is a little unclear whether they are 

22 recommending it at that time or whether it would 

23 be after the remedial investigation feasibility 

24 study is conducted. 
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1 Q. Okay. 

2 So It io either that there is a 

3 sufficient hazard in 1984 to require fencing or 

4 there is an insufficient hazard in 1984, but 

9 one, a hazard, requiring fencing may appear 

8 laten is that right? 

7 A. I think the hazard was there, they 

8 didn't have the information. 

9 0. All right. 

10 The hazard was there in 1984, but they 

11 didn't have the information to justify fencing 

12 In *84? 

13 A. Hell, what I said is the question — 

14 previous question was whether the contractor was 

15 recommending fencing the site at that time. 

16 And what I am saying is it is unclear 

17 based on the wording they used whether they were 

18 aetuslly recommending it to be done then or 

19 after the remedial investigation feasibility 

20 study was conducted. 

21 Q. Did you have any results as to the 

22 concentrations of hazardous substances either in 

23 the soil or the groundwater as of December 1984? 

24 A. Yes. 
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1 0. Okay. 

2 Did the soil and groundwater analyses 

3 that you had as of that date establish that 

4 there may be an immlment and substantial 

5 endangerment to the public health? 

6 , MR. TEHRNRADMi Object. 

7 Unless you can tell me how that relates 

8 to a non-record issuer I will have to instruct 

9 the witness not to answer. 

10 Does it? 

11 MR. KARAGANZSI It relates to what 

12 information these gentlemen who did the study. 

13 these people who did the study in 1984 had. 

14 MR, TRNENRAUM} I am not following how this 

15 relates to a non-record issue. 

15 MR, RARAOANISt I will try to come at it 

17 another way, 

18 Q, Mr, Boicsr as to the eastern aide of 

19 Blaine Avenue, nothing has been done in that 

20 five-year periody is that right? 

21 A, Wellr as I stated before, and I looked 

22 in the index, there was an ATSDR report and they 

23 recommended that the site be fenced, 

24 Q. Where is that report, where is it in 
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1 the index? 

2 A. It is it index. 

3 0. ^hat is the date? 

4 MR. TFNRNDAnH: Can you let him finish the 

5 answer before we get to that? 

6 MR. KARAGANIS: Sure. 

7 A. And I told Dr. Rail that about that 

8 recommendation. 

9 He said he was going to bring it up to 

10 the Midco Steering Committee. 

11 Q. Okay. 

12 Can you toll me where the ATSDR report 

13 is in the recommendation? 

14 A. It is in the record. 

15 0, What record? 

16 A. . Administrative record. 

17 Q. what is the date on it, please? 

18 A. June 19, 1987. 

19 Going back to the contractor's report 

20 of November 1984, the RAMP, remedial action 

21 master planr would it be a fair statement that 

22 the contractor was saying that as to public 

23 health, it was not at the time clear that 

24 interim remedial measures to prevent an imminent 
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1 public health hazard were necessary, but that if 

2 data later showed them to be necessary, that the 

3 following interim remedial actions would be 

4 required? 

5 MR, TRNFNRADMt Same Objections as earlier. 

6 This witness is not in any better 

7 position I don't think than you are in 

8 interpreting what is said in the report. 

9 He didn't write the report, did he? 

10 MR. KARAGANlSt It was done for RPA. 

11 MR. THNRNBAnNi Are you asking him to say, 

12 interpret what they said? 

13 MR. KARAGANlSt No. 

14 r am asking him to interpret and to 

15 develop what it is. 

16 If there was no imminent hazard to 

17 public health requiring those measures at the 

18 tine of the report, they were saying that If 

19 later data showed that imminent hazard to exist, 

20 identifying what measures would be necessary to 

21 abate the hasard. 

22 MR. TMNRNBAUNf To abate the hazard, which 

23 hazard, they had not yet found to exist? 

24 MR. KARAGANlSt The imminent health hazard. 
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1 MR, TENFNRATJM» I am really confused now, 

2 Becauee* your question says that they did not 

3 find thiSf but they thought, they did not find 

4 any --

5 MR, RARAqAMISt It Is not my contractor, Mr, 

6 Tenenbaum, it is yours, 

7 MR, TKNRNBAUM: No, 

8 Your question says that the contractor 

9 did not find an imminent hazard is what you aald 

10 in your question. But, that if one — if a 

11 hazard was found in the future, something should 

12 be done, 

13 And that is a very vague and ambiguous 

14 question, because your premise is that they 

15 haven't found something, but they are going to 

16 find something in the future. So how can they 

17 possibly say what needs to be done with respect 

18 to something they haven't found yet? 

19 MR, XARAGANlSi Mr. Tenenbaum, you haven't 

20 stotod an objection. But, t will try. 

21 0, Mr, Boice — 

22 MR, TERRNBAnMt It is vague and ambiguous, 

23 objection, 

24 
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1 BY MP, KAPAGANISt 

2 0. The contractor* CR-2-M-H, aald that 

3 they had identified interim or initial remedial 

4 measures which would reduce the potential for 

direct contact by the general public with 

6 possibly hazardous soils and leachates* did they 

7 not? 

9 A, That la what it says* yes, 

9 Q. All right. 

10 And what were those measures? 

11 MP. TRNRNBAUMt Initial remedial measure* 

12 singular? 

13 BY MR. KAPAGANISt 

14 0. Measure singular. I am sorry. 

15 A. What was that measure? 

16 MP. TMNRNBAUNi What was the initial 

17 remedial measure? 

18 HP. KAPAGANISt Yes. 

19 NR. TBNPNBAUMt Okay. 

20 A. Well* they say their recommendation 

21 includes installation of additional fencing to 

22 prevent unauthorized entry to the site. 

23 Posting of warning signs on the site 

24 fence and access gate and working with the local 
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1 law anfercement agencies to prevent unlawful 

2 site entry, 

3 BY MB, RARAGANIB* 

4 0. All right, 

5 Do you agree that that would, such 

€ measures would reduce any imminent hasard to 

7 public health? 

8 MR. TENFNBAOM: I am afraid that it sounds 

9 like you are asking for testimony on the 

10 Imminent substantial endangerment question, 

11 unless you can tell how you are not, 

12 MR. RARAGANlSi This report says there is a 

13 measure, a three-part measure, which would 

14 address any imminent hasard to public health, 

15 MR. TRMENBAUMI No, it doesn't say that at 

16 all. It says this is an initial, a potential 

17 initial remedial measure, 

18 NR. KARAGANISi Yes. 

19 NR. TRNRNBADHi You just Said something a 

20 little bit different. 

21 MR. RARAGANiRt If you have an initial 

22 remedial measure, a purpose of an initial 

23 remedial measure is to reduce hasards to public 

24 health. It says so right in there. The witness 
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1 has already testified as to that. 

2 MR. TRNFNTJAUMr You have stated It quite 

3 differently in your question. 

4 Ttucr your question, is your question 

5 that does the witness agree that the three 

K listed — 

7 MR. RARAqAHISs Subparts to the measure. 

0 MR,' TFNFHBAUM: -- subparts to the potential 

9 initial remedial measure would reduce the 

10 potential for direct contact to the general 

11 public? 

12 MR. KARAHAMISI Yes, let»8 Start with direct 

13 contact. 

14 MR. TFNRNnAOMt Well, I will allow him to 

15 answer subject to my objections that you are 

16 seeking expert testimony, opinion testimony and 

17 a legal conclusion. 

18 If you think you know the answer you 

19 can anawarr subject to the objection. 

20 BY HR. KARAGANISf 

21 Q. Mr. Boice# no big secret. 

22 Would posting of signs, putting up a 

23 fence and using local law enforcement 

24 authorities to restrict access reduce the 
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1 contact between the public and the haaardoue 

2 aubatancea? 

3 MR. TRNPWRAnMj Same objection, 

4 A. Yea, 

5 BY MR. KARAGANIS* 

6 0. All right. 

7 iB that a roeaaure that ia uaed by RPA 

B or ia that a neaaure that waa uaed by RPA 

9 historicallyr and ia that currently uaed by RPA 

10 to reduce health haaarda from expoaure to 

11 hazardoua aubatancea? 

12 MR, TRNRNRADMi To reduce. Same continuing 

13 objection. 

14 A. T would say inatallation of a fence and 

15 installing warning aigna for sure. 

16 As far as working with the local law 

17 enforcement agencies, it has probably been done. 

IB I don't remember offhand that it has. I don't 

19 reBOBber it having been done. 

20 BY HR. RARAGANISi 

21 0. But if you needed to take quick action, 

22 the least you would do ia a fence, wouldn't you? 

23 NR. TGNRNBAOMi Same objection. Also 

24 apeculative, vague and ambiguous. 

Longoria a Goldatine 236 1030 Chicago 



1911 

1 A, Probably. 

2 BY MR. RARACAMIRt 

3 , O, Now, where Is this ATSDR letter, 

4 66-19-87? 

5 MR. BERHAN: Can we go off the record for a 

6 second. 

7 (niacusslon had off the record.) 

8 BY MR. KARACANIS: 

9 0. Okay. 

10 ATRDR, did we find it? 

11 A. Yes. June IS, 1987. 

12 (Whereupon a short recess was bad.) 

13 Q. Where does the ATSDR report recommend 

14 fencing? I am now referring to the June 19, '87 

15 ATSDR report. 

16 A. On page 5 it says the area immediately 

17 east of the site was found to be subject to 

18 contamiiietion. To the extent that it was also 

19 covered with clay cap, it is appropriate that 

20 accesa to it should also be restricted. 

21 Also recommendation number 1. Continue 

22 to restrict access to the site. In addition 

23 restrict access to the area Immediately east of 

24 the site which has been capped to assure that 
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1 the cap in this area remaine in tact. 

2 Q. So ATSDR, would it be correctr waa 

3 saying that to protect the public health you had 

4 to reatrict access to the site? 

5 MR, TMNBNMAnMi Objection. 

6 A, They were recommending it. T am not 

7 sure they said it is necessary. 

8 BY MR, KARAOANISi 

9 0* But they are recommending as a measure 

10 to protect public health to restrict access to 

11 the aitey is that right? 

12 A. Yes. 

13 0. It was your interpretation that the 

14 method to restrict access was fencing* isn't 

15 chat right? 

16 A. Yes. 

17 0* They themselves did not use the term 

18 feneingy isn't that right? 

19 A. That's correct, 

20 Q, How did you communicate your 

21 interpretation of restricting access to the 

22 PRP's? 

23 A. I called Roy Ball and I told him that 

24 ATSDR had recommended. I probably used the word 
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1 

2 

3 

4 

5 

6 

7 

8 
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10 
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19 

20 

21 

22 

23 

24 

fencing the portion of the site east of Rlaine 

Avenue, 

0. Wei If by putting up a fence on the 

western side of Blaine AvenuCf that doesn't 

restrict the access to the eastern, the portion 

of the site east of Blaine Avenue, does it? 

A. No, 

Q, Okay. 

So the PRP's did not fence east of 

Blaine Avenue, did they? 

A. No, they didn't. 

Actually they did the western fencing 

in 1986, not in 1987, 

0, So the western fencing was your 

request, was your communication to Mr. Ball in 

1986 then? 

A, It would have been following this, 

receipt of this memo, I am not sure when I 

received it, 

0, So the fencing --

A, That I received in December '87, 

MB, TSNBNBAUHt There may be more than one 

communication here, so we don't get confused. 
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1 BY MB. KARAGANIS: 

2 0, Thft fenclnq that you aay the PRP'a put 

3 up occurred prior to the June 1987 ATSDR report? 

4 A, Yes. 

5 Q. Was that as a result of a request by 

6 you? 

7 A. NOy they did it on their own. 

8 Q. And then as a result of the June 1987 

9 ATSDR reporty which recommended ae a measure to 

10 protect public health restricting accessy you 

11 called Roy Ball and suggested that the PRP's put 

12 up fencing around the portion of the site east 

13 of Blaine Avenuei is that right? 

14 A. Probablyy I don't remember the call -

15 very muchy or I might have just told him that 

18 ATSDR HAD recommended putting a fence up east of 

17 Blaine Avenue. 

18 Q« Did you ask him to put a fence up east 

19 of Blaine Avenue? 

20 A* No. I'm not suroy but I don't think I 

21 did. I just told him what ATSDR had 

22 recommended. 

23 0. SOy it would be correct that to the 

24 beat of your recollection you did not make a 
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1 request of Mr, Mall or the PPP'S to put a fence 

2 around the portion of the site east of Rlalne 

3 Avenue? 

4 A. That's correct. 

5 Q, And in 1987, you had the results of the 

6 remedial investigation as well, did you not, the 

7 RI? 

8 A. Yes. 

9 0. So at the time of the ATSDR report, you 

10 had both the results of the remedial 

11 investigation and the ATSDP June *87 report, did 

12 you not? 

13 A. That's correct. 

14 Q. Did you believe in 1987 having that 

15 Information, that an Imminent hazard to the 

16 public health was present? 

17 MR. TRNRNBAOMi Objection, calls for expert 

18 testimony and a legal conclusion and may be 

19 seeking discovery into a record-review issue. 

20 Unless you can tell me how it is 

21 relevant to a non-record review issue, I will 

22 have to instruct the witness not to answer. 

23 MR. RARAOAMISt This witness has indicated 

24 and the government's position is that we have 
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1 refused to take action to abate an iiBrainent and 

2 substantial endangerment to the public health. 

3 The witness discussed the remedial 

4 action master plan and said that the plan did 

5 not find any imminent hazard to the public 

6 health, but Indicated that a study of the site 

7 such as the remedial Investigation might 

8 discover such a hazard at which time a fence 

9 would be required. 

10 MR. TPlNBNBAnMi That's your interpretation 

11 of what the report said or what he said the 

12 report said. 

13 NR. KARAGANISt That's what the testimony la 

14 and that's what the report says, Alan. 

15 MR. TRNRNRAOMt The testimony will speak for 

16 itself, but go ahead. 

17 MR, RARAGANISS If after the remedial 

18 investigation, an imminent hazard presented 

19 itself, then by virtue of the RPA's own 

20 contractor, common prudence would have said get 

21 a fence up around the eastern side of the site. 

22 Alternatively — 

23 MR, TBMRNBAUMt But your PRP'S, Mr. Ball had 

24 the same reports and the same information that 
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1 he had* 

2 HP* KARA<iANIS; They decided not to put one 

3 up because there was no imminent hazard* 

4 Therefore^ if there wasn't a 

5 hazard* Mr* Tenenbaum, then It wouldn't have 

6 been prudent to put up a fence. 

7 If there wasn't a hazard on the east 

8 side of Blaine* then there would be no basis for 

9 putting up a fence* 

0 And* therefore* both the PRP's action 

In not putting up a fence and RPA's action in 

not putting up a fence would have been totally 

consistent with that set of facts* 

MR* TRNRNBAOMt And how Is that relevant to 

a non^record issue? 

MR, KARAOANlSf It is a record Issue and a 

non-record Issue* 

8 Number 1* there is an Inconsistency In 

9 BPA's actions* which is shown to be glaring in 

20 the record and deserves further exploration. 

21 Number 2, it goes to sufficient cause* And* 

22 number 3* it goes to whether or not any of the 

23 coats that we paid for once are new being sought 

24 to be paid for again* 
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1 HR, TRNRMRAUMt Which coBtB are those? 

2 NR. KARACANTSt Among the cost that would be 

3 involved is whether or not we paid -- we believe 

4 we paid all costs necessary to address an 

5 imminent and substantial endangerment back when 

5 we signed the consent decree. 

7 MR. TRNRNBArjMt I don*t See where it says 

e that in the consent decree. 

9 MR. KARAGANISi We paid 5 million bucks* 

10 didn't we* Jiin? 

11 MR. RFATINGi $5 million. 

12 MR. TENRNBAUMt I don't see anything in the 

13 consent decree. You can show it to me if you 

14 want* but I am not familiar with something In 

15 the consent decree. 

15 NR. KARAGANISi About past cost? 

17 NR. TRNRNBAUMi Saying you don't have to pay 

IS for any coats* any costs relating to — 

19 NR. RARAGANISt Fix it once* don't fix it 

20 tvico. 

21 NR. RRATINGS That was the point this 

22 morning. I don't want to step on Joe's toes. 

23 NR. RARAGANISt But he will anyway. 

24 NR. KEATING I No. 
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1 MR. KARAGANISI T am kidding. Go ahead. 

2 MR, KFATTNG: I haven't objected to any of 

3 your queetione. 

4 We paid 95 million, Alan. 

5 MR, TRNENRAUMi Your confusion is that there 

6 is many aapecte to imminent subatantial 

7 endangerraent. 

n One aspect is --

9 MR. KEATING I My confusion is where the hell 

10 the fence is. We put up a fence, the damn thing 

11 is gone. 

12 MR. TENRNRAUMt One aspect is addressed in 

13 the removal action. That doesn't necessarily 

14 say anything about all the other aspects of 

15 imminent substantial endangerment. 

16 MR. KEATING: We have a consent decree. 95 

17 million. 

18 I am sitting here today and I am 

19 lietening to there is nothing there, we have 

20 the sane imminent and substantial endangerment 

21 we had in 1983, and my 95 million has been 

22 pocketed. 

23 MR. KARAGANISt 95 million was Spent. 

24 MR. TENENBADHi I haven't heard anyone 
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1 saylnq that the aituation is Identical between 

2 1980r whatever and the present. 

3 MR* KRATINGi How imminent and substantial 

4 can you get? 

5 NR. TRNENHAUM: We will have ample 

6 opportunity to --

7 MR. KARAOANISt The reaaon nobody said it. 

3 Alan# ie that you instructed the witness not to 

9 answer as to whether there's any difference In 

10 conditions between '85 and '90. 

11 MR. TENENRAnHl No. 

12 NR. RARAGANlSt Yes# you did# Mr« Tenenbaum. 

13 MR. TRMENBAOMt I instructed the witness not 

14 to answer questions about legal conclusions and 

15 expert witness opinions and record 

16 determinations as to immiment substantial 

17 endangerment. 

18 That is all I directed him not to 

19 answer* 

20 NR. KARAGANXSt The question is# is there 

21 any difference with respect to public health 

22 endangerment between 1985 and the present# after 

23 $5 million has been spent attempting to address 

24 endangerment. 
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1 MR, TBNFHRAUMt When you asked questions in 

2 this vein earlier^ I asked you to try to explain 

3 to me how it could be relevant to a non-record 

4 issue. 

5 MR. KARACAWiSt Mr. Keatinq went through the 

6 same cost analysis as he did just now. 

7 MR. KMATIMG} I wouldn't want to get to much 

S into it. I got 95 million we spent. I don't 

9 know exactly* you know, what happened to it. 

10 We thought it was for alleviation of an 

11 imminent and substantial endangerment• Putting 

12 up fences and taking out the bad drums, taking 

13 out the parts that were imminently and 

14 substantially endangering the surrounding 

15 community, because the ground was 

16 contaminated --

17 MR, TBNBNBATjMt The source of your confusion 

18 is that addressing one aspect of substantial 

19 endangernent doesn't mean that every aspect is 

20 addressed, 

21 If you want, this is the first time I 

22 have heard that you want to address a line of 

23 questioning about what was aeconplished by work 

24 for which we are seeking costs, 
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1 Now, this witness may not be the person 

2 who we would designate to testify as to removal 

3 action* But, if you want to rephrase your 

4 questions in terms of the costs that we are 

5 seeking to recover in this action, then, of 

6 course, T will allow this witness to answer, or 

7 some other witness who is the appropriate one* 

8 MR, KARAGANIS: All dollars that have been 

9 spent to date have been spent to address alleged 

10 public health hazards, 

11 And if the public health hazard has 

12 been abated by spending 95 million, for you to 

13 now come back and knock on our door and say 

14 spend more after you have abated it --

15 MR, TRNRNBAUNt T told you that the reason 

16 that part of -- or one aspect of a public health 

17 hazard or an imminent substantial endangerment, 

18 or any other phraae you want to come up with, T 

19 an not rendering any opinion on what they mean 

20 horo# does not mean the entire problem is 

21 solved* 

22 MR. KRATINGI Ny big fear here is that we 

23 solve the problem as it is right now. Then we 

24 come back in a few years and have another 
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1 imminent and substantial ondangerment coming up* 

2 I don't know how many degrees it comes in, 

3 MR, TRNENnAHMi That is the nature of the 

4 hazardous waste problems and these things take 

5 many years* 

6 Now* I wish your clients would agree to 

7 take care of the imminent and substantial 

8 endangerment at the site. You are perfectly 

9 correct that it may take many years for them to 

10 do that* 

11 MR. KEATINGI We agreed last time to take 

12 care of the imminent substantial endangerment. 

13 MR. TRNENQAnnt You agreed to pay for 

14 various removal actions* but that is a 

15 completely different point. 

16 BY MR. RARAGANlSt 

17 Q. Nr. Boice* directing your attention to 

18 the June 19* 1987 ATSDR report. 

19 Other than restricting access to the 

20 site* did AT80R recommend any additional 

21 measures to protect the public health? 

22 MR. TRNRNBADNi So the record is clear* if 

23 you want to rephrase any of your prior questions 

24 to address cost issues* feel free to do so and 
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1 If thla witness Is the one who is knowledgesble^ 

2 he will be glad to testify, 

3 A. It recommends that the integrity of the 

4 temporary clay cover be — or of the cap be 

5 maintained. 

6 RY MR, KARAHANISI 

7 0. All right. 

S Ho restricting access and maintaining 

9 the integrity of the existing clay coveri is 

10 that right? 

11 A. That's correct. 

12 0. All right. 

13 Anything else? 

14 A. Providing supplemental city water if 

15 people's drinking water is contaminated. 

16 Q. So alternative water supply if there is 

17 evidence of contamination of drinking waterr is 

18 that right? 

19 A. That's correct. 

20 0* All right. 

21 Anything else? 

22 A. tn the final remedial action, if 

23 contaminated soil is removed, they are 

24 recommending that a flushing technique be used 
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1 to avoid auBpension of particulate matter during 

2 the removal. 

3 Q. A flushing technique of the soils? 

4 A. Yes. 

5 . 0. Is that a pump and flush technique? 

6 A. I don't know what. 

7 T think they are talking about If you 

B excavate itr somehow you need to control the 

9 particulate matter by wetting it or flushing it. 

10 Q. All right, 

11 A. So it is Clear here# what they are 

12 talking about in the first three recommendations 

13 are immediate measures or temporary measures? 

14 0, Measures to address immediate hazards^ 

15 isn't that right? 

16 A, Or actual actions that could be taken 

17 right new to reduce. 

18 0« To prevent someone from immediately 

19 being subject to a health hazard* isn't that 

20 right? 

21 NR. TeNeNRADMi You are using — this is 

22 really confusing. 

23 The witness says something* actions 

24 that could be taken right now or immediately. 

Longoria & Ooldstine 236 1030 Chicago 



1926 

1 Then you transpose that into actions that could 

2 be Immediate hazards. 

3 You are talking about two different 

4 things. It is not fair. 

5 HY MR. KARAGANIS: 

6 0. Mr. Roice --

7 MR, TENPNRAUMJ It is not fait. The 

9 question is not fair. 

9 MR. KARAGANISI You don't like the question, 

10 Mr. Tenenbaum. 

11 It is fair. 

12 MR. TRNRNBAUMt No, it iS not, 

13 The witness used the word immediate in 

14 one sentence. You attached the word immediate 

15 in a completely different meaning, that's not 

16 fair. 

17 BY MR. KARAGANISI 

18 Q. Nr. Boice, I take it the reason you 

19 take action immediately is to prevent an 

20 iamadiate hazard or injury, isn't that correct? 

21 A. That's correct. 

22 Although, I should say that probably my 

23 use of Immediate was incorrect in that even 

24 ATSDR recommendation is -- says, for example, it 
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1 would be opproprlate to restrict access. 

2 They don't make a determination that 

3 there is an immediate hazard. Just recommending 

4 measures that could be taken to reduce the 

5 hazard, the potential for direct contact with 

6 the waste. 

7 Q. Would it be fair to say that AT5DP is 

8 recommending these measures of restricting 

9 access, alternative water supply, maintaining 

10 the cap, as something that doesn't need to be 

11 done immediately, but should be done when 

12 appropriate? 

13 NR. TENENBAOMt Same continuing objection. 

14 A. I guess I am not sure what they meant, 

15 but they are recommending that these measures be 

16 taken. 

17 BY HR. RARAGANISt 

18 Q. Xf there were a danger of an injury to 

19 the public health within the next day, one would 

20 take these prophylactic actions immediately, 

21 would one not? 

22 NR. TRNRNBAOMi Could you read that back? I 

23 need it read back. 

24 The questioner is making inverse, 

Longoria a Goldstine 236 1030 Chicago 



1 92fl 

convera* etatementa In therer it; is 

extremely unfair and is trylnq to load the 

witness. 

MR, KARAOANTSi PIoaae don't characterize my 

questions as being unfair., Mr. Tenenbaum. 

They are Rnglish language, intended to 

identify with some precision terras that you are 

8 deliberately leaving vague. 

9 They are not unfair. If you don't 

10 understand them, I will be glad to repeat the 

\1 question. 

12 MR, TENRNBAHMi I understand the question 

13 perfectly well, but I understand why they are 

14 worded the way they are, that is why they are 

15 objectionable. 

16 Can I have the last one read back, 

17 please. 

18 (The record was read.) 

19 A. I imagine they would, yes. 

20 B7 MR. RARAGAMISl 

21 0. So would it be a fair statement that — 

22 strike that. 

23 Would it be a fair statement that 

24 neither ePA'a contractor, CR-2-H-Hill, in 

Longoria & Goldstine 236 1030 Chicago 



1929 

1 Novenber 1984, nor the ATSDR in June of 1987 

2 found public health hararda requiring actions to 

3 be taken Immediately? 

4 MR, TFNBHBATiHs Same Continuing objection. 

5 Do you want to look at both of them? 

6 A. T am trying to think, 

7 MR. TRNFNBAUMi It is alSO compound, 

8 MR, KARACANlSt Your Objection is noted, I 

9 don't believe it is, 

10 0, But, go ahead and answer the question, 

11 Mr, Boice, 

12 MR, TRMBNBAUMt YOU are asking him to 

13 Interpret two points at once, neither of which 

14 he has indicated he wrote, 

15 A, Yes. 

18 I guess my understanding is that they 

17 don't feel that it is an emergency or something 

18 that has to be done immediately, 

19 BY MR, KARAGANISi 

20 0. All right, 

21 That would be both? 

22 A, But they are recommending it, at least 

23 ATSDR is recommending that It be done, 

24 Q, What they are recommending be done is 
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1 restricting access, which you interpreted to 

2 mean putting up fencing, keeping the cap In 

3 tact, and an alternate water supply; isn't that 

4 right? 

5 A, That's correct. 

6 Q. Consistent with the ASTDR's 

7 recommendation, has an alternative water supply 

8 ever been made available to the residents of the 

9 area? 

10 A. No. 

11 No far their water hasn't been 

12 contaminated as far as we know by the Hideo 

13 sites. 

14 Q. Okay. 

15 So I take it ATSDR's recommendation was 

16 to wait until there was some evidence of 

17 contamination; is that right? 

IB NR. TENRNnAUHi Same continuing objection. 

19 You can read what ATSDR said as well as 

20 the witness can. 

21 BY NR. RARAGANISt 

22 Q. Go ahead. 

23 A. Yes. 

24 As ATSDR says, it says if water is 
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1 naoded for residential and drinking water 

2 purposes. 

3 Prom the RI, it appears that the 

4 groundwater was moving slowly enough, so it 

5 would take many years to reach existing drinking 

6 water wells. 

7 Q, Row many years? 

8 MR. KRATINGe 95, wasn't it? 

9 MR. RARAOANISI Mr. Keating, I would like 

10 the witness to answer how many years. 

11 A. T don't know. 

12 MP, KRATINGf 95, 

13 BY MR, RARAGANXSt 

14 Q. So I take it based on the RI, and the 

15 rate of movement of the water, there was no 

16 immediate need to provide an alternative water 

17 supply! is that right? 

18 NR. TRNRNnAnMs I am going to have to object 

19 at this point and begin to inatruct the witness 

20 not to answer. 

21 You are now squarely into record issues 

22 as far as I can tell, unless you can explain to 

23 me how this relates to a non-record issue. 

24 MR. KARAGANlSt It relates not only to 
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coat --

MR. TGMRMBATTMt Row does It relate to cost? 

MR. RARAGAMlSi Because what has been 

recommended as a measure of addressing public 

health hazards here isr among other things, when 

6 the hazard presents itself to provide an 

7 alternative water supply. 

8 MR. TRNRMBAnMt Me Said thuB far there's no 

9 coats that were sought for that. 

10 MR. KARAHANlSt I want to be clear why there 

11 are no costs that were sought for that. 

12 NR. TBNMNBAUMt You want to take discovery 

13 on costs to find out why you are not being asked 

14 for costs? 

15 MR. KARAHANlSs I want to know why we are 

16 not being asked for costs on an alternative 

17 water supply, for providing an alternative water 

18 supply. 

19 Mr. Tenenbaun, that is a lot cheaper 

20 then asking us to spend $40 million. 

21 MR. TCNRNBAOMs I don't understand why one 

22 would necessarily obviate the other. Can you 

23 explain that? 

24 MR. KARAGAMlSi Because there wouldn't be a 
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1 haaard of any Imminence at all with respect to 

2 drinking water contact. 

3 If you are providing an alternative 

4 drinking water supply, you have eliminated the 

5 hazard. 

6 MR, TFNRNRATTMi I don't even know why you 

7 assume the limited hazard you are talking about 

0 la the only thing present. 

9 But, how can this possibly be relevant 

10 to costs, if there's no costs that have been 

11 spent on it yet? 

12 NR. RARAQANISI As Nr. Keating so 

13 eloquently put it, we spent $5 million 

14 addressing all the hazards that were known with 

15 respect to any kind of imminent hazards. 

10 We would have spent more --

17 NR. TRNRNRAONt Why do you get that idea 

10 that the 45 million was to address all hazards 

19 known? 

20 . NR. RARAOANtSi All the imminent hazards. 

21 Yes. 

22 NR. TRNRNRAnNt I am suro we will have ample 

23 opportunity to --

24 MR. KBATIMGi Brief that. 
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1 MR. TENRMBAtiMj — to brief the issue of 

2 what it is you paid for. 

3 BY MR. KAPAOANISJ 

4 0. Mr. Bolce — 

5 MR. TRNENBArjMi If you want to ask him about 

6 something you paid for* 

7 BY MR, KARAGANISl 

8 0. Is it correct that you have not 

9 requested either the PRP*s or the RPA itself to 

10 provide alternate water supply to the residents 

11 of the area? 

12 A. Me personally you mean? 

13 0. You as the remedial project manager. 

14 A. T^ellf the procedure for doing that is 

19 if there was a water supply threatenedf then on 

16 a short-term basis or on a time-critical basis, 

17 we would refer that to our emergency program. 

18 And they would take measures to provide 

19 an alternate water supply that would protect 

20 these people from exposure to the haxardous 

21 chemicals. 

22 If you are talking about the remedial 

23 action, that was selected for the site, which 

24 didn't include provision of an alternate water 
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1 supply^ the ceaaons for that ia documented in 

2 the adminietrative — in the record of decision. 

3 MR. TKNP.NB ADM» We don't want any testimony 

4 on the baeia for RPA's decision. That is not 

5 subject to discovery. 

6 So anything further you have in answer 

7 to the question that --

8 BY MR, RARAGANISl 

9 0. Where ia that documented? 

10 Without asking the contents of the 

11 document* where is it documented? 

12 A. In the record of decision. 

13 0. Where in the record of decision? 

14 A. I will have to review it. 

15 Q. Be my guest. 

16 MR. TBNRNBAOMi Well* it iS 5}30. 

17 I don't know. I am not sure t am going 

18 to let him answer that question anyway. 

19 Why don't we break for the evening and 

20 Z will consider whether I am going to direct him 

21 to answer or not. 

22 If I am going to allow him to answer* I 

23 will let him look at it. 

24 MR, KARAGANISi Let him look at his own ROD 
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1 over the evening, 

2 MR, TRNRMBAIJMt Right. 

3 MR, RRATlMf;: I would request for the record 

4 that he look for my 95 million, I want to know 

5 what happened to it. What we did with it. 

6 

7 

8 

9 Whereupon the deposition waa 

10 continued to August 3* 1990 

11 at 9i00 o'clock a.m.) 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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